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TO THE 


READER: 


HIS learned piece is ſo Well known, and hath 
already found ſo kind entertainment , that 
there will be little need to recommend it : The Laws 
of Sewers whereof it treats are of general concern- 
ment, as well to inland Counties through which Ri- 
vers run, as 10. maritime, and their uſe and impor- 
tance is ſuch, as without the due execution of then, 
we ſhould be expoſed to the rage and violence of that 
mercileſs Element which ſurrounds us, Rivers would 
by Impediments and Annoyances be obſtrufted in their 
courſes; Bridges, Calceys, Havens and Ports would 
fall to decay; in a word, the Gates which now open 
and let in commerce, and the Ways that convey and 
lead it through the Kingdom would fail us. 

The Authour was a Gentleman of excellent parts, 
both natural and acquired, and had attained to great 
knowledge in the Laws of this Realm, which were 
his Profeſſion ; And being for many years a Commiſ- 
ſtoner of Sewers. in his native Countrey of Lincolne 
ſhire, which abounds in waſt Fens and Mariſhes,' he 
particularly applied himſelf to the: ſtudy: of theſe 
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4 Ae hs of F<. law, *asthe ſeveral branches of this 
Statute, and how he hath rendred the moſt dark, 
difficult and - knotty parts thereof plain and"in- 
telligible, will eaſt h appear to the diſcerning 


Reader. © 1 
That which is added in a Jardes tetter, will it's , 
hoped prove not unacceptable , ; Here and therewa —* | 


zouch upon ſome points controverted by our Authour-; 
and the.reft gives you the Judgments and Reſolutions 
of the Reverend Judges pon the Laws of Sewers, 
ſome of them before his time, but not then made 
publick, and others fince wherein care hath been 
taken that nothing ſhould be omitted that could be 
found pertinent to this ſubjef. 

. However our Authour hath this right done him, that 
nothing is impoſed on him but what was his own, the 
FRY Additions being ſufficiently diſtinguiſhed by the Chas 
W-- - rader. 
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T 4 general Af_concerning Commiſſions of Sewer 
to be dixefled in all parts within this Realm. 


- 


moſt gracious Prince, nothing Earthly ſohighly wey- 

Th ing as the advancing of the common profit , wealth 
and commodity of this his Realm, . conſidering the daily 

great damages and'loſſes-which have happened in many and 

_ divers parts of this his ſaid Realm, as well by the reaſon of : 
1 _ the outragious flowing ſurges and courſe of the Sea, in and w_ 
upon marſh groundsandother low places heretofore through y 
politick wiſedom won and made profitable for the {great 
| | Common-wealth of this Realm, as alſo by occaſion of Land- 
watersand other outragious Springs, in and upon Meadows, 
Paſturesand other low Grounds adjoyning to Rivers, Flouds, 
and other Water-courſes. And over that, by and through 
Mills, Mill-dams, Weres, Fiſhgarths, Kedels, Gores, Gotes, 
Floudgates, Locks and other impediments, in and upon 
the ſame Rivers and other Water-courſes, to the ineſtimaÞle 
damages of the Common-wealth of this Realm, which daily 
is likely more and more to encreaſe, unleſs ſpeedy redreſsand 
remedy be in this behalf ſhortly provided : wherein albeit 
that divers and many proviſions have been before this time 
made and. ordained , yet none of them are ſufficient re- 
medy for reformation of the Premiſſes : hath therefoze 
by: deliberate advice and afſent of his Lozds Spitrt- 
tual. and Tempozal ,- and alſo his loving Com- 
-mons in this pzeſent Þarliament aſſembled, ozdaf- 


, (): R Sovereign Lord the King , like a vertuous and 23H.8. c.s. 


« ned, eſtabliſhed and. enacted, that Commiſſfons of 

| Sewers, and. other the pzemiſles ſhall be direced tn += 
3 all parts within this Realm from time to time; where ny 
If and when-need fhall require accozding to the manner, 4 8 


fozm, tenoz and effec hereafter enſuing, to ſuch ſub» 
B Hantial 


(2) 
lantial and indifferent perſons as ſhall be named by the 
Lozd Chanrello? and Lo Treaſurer of England, . and 
the two chief Juſifces foz the time being, oz by thzce of 
- them; whereof the Lozd Chancellozto be one. 
The form of F7eyry the Eighth, &c. Know ye, that foraſmuch as the 
The COm- Walls, Ditches, Banks, Gutters, Sewers, Gortes, Calcies, 
Sewers Bridges, Streams, and other defences by the coaſts of the 
Sea, and marſh ground being and- lying within the" li- 
mits of A, Bor C. in the County or Counties of or 
in the borders or confines of the fame, by rage of the Sea, 
flowing and reflowing, and by mean of the trenches of freth 
waters deſcending and having courſe by divers ways to the 
Sea, be ſo dirupt, lacerate and broken, and alſo the com- 
mon paſlages of Ships, Balengers and Boats in the Rivers, 
The ſeveral Streams, and-other Flouds within the limits of A, B or 
range C, in the Covunty or Counties of or 1n the bor- 
Commiition ders or confines of the ſame by -meanof ſetting up, erecting 
of Sencrs. and making of Streams, Mills, Bridges, Ponds, Fiſhgarths, 
Mull-dams, Locks, Hebbing-wears, Hecks:and Floudgartes, or 
other like lets, impediments,” or atinoyances, be-letted'or 
interrupted, ſo that great and ineſtimable damage for de- 
fault of reparation of the ſaid; Walls, -Ditches , -Banks!, 
Fences, Sewers, Gotes, Gutters, Calcies, Bridges and Streams. 
And alſo by mean of fetting/up , cre&ting', making and in- 
larging of the ſaid Fiſhgarths, Mul-dams, Locks ,>Heb- , 
bing-wears, Hecks, Floudgates and: other like —_—_— 
in time paſt, hath happened, and yet 3s to be: feared, that 
far greater hurt, Joſs and damage 16. like to infue, unleſs 
that ſpeedy remedy be provided m that behalf. + ©»: 
What things We therefore for that by reafon-of our dignity 'and: pre- 
the Commil- ropative royal we be bound to. provide tor the: ſatery 
| Sewers are and preſervation of our Realm of England, willing that 
I authoriſed t9 ſpeedy remedy be had in the Premuſſes ;* have aſſigned 
rc (39422-4 you and fix of you, 'of the whichwe will that A,'B. and © 
ces co dZ - 2" be to be our Juſtices to ſurvey the faid Walls, 
04 LACS Streams, Ditches , Banks, Guttets, Sewers, /Gotes, Cal 
—xtyM, ©, 4 ces, Bridges, Trenches, Mills, . Mill-dams., ' Floudgates, 


2 Z > | 


(3) 

Ponds, Locks, Hebbing wears, and other impediments , 
lets and annoyances aforeſaid, and the ſame cauſe to be made, 
corrected, repaired, amended, put down or reformed, as 
caſe ſhall require after your wiſedoms and difcretions, and 
therein as well ordain and doe after the form, tenor and ef- 
fect of all and ſingular the Statutes and Ordinances made 
before the firſt day of March, in the three and twentieth 
year of our Reign, touching the premiſles, or any of 

.... them, as. alſo to. enquire by the oaths of the honeft and inquiry by 
lawfull men of the ſaid Shire or Shires , place or places , v9 de- | 
where ſuch defauks or annoyances be, as well within the Li- noyances 
berties as without (by whom the truth may the rather come- 
be known) through whoſe default the ſaid hurts and da- 
mages have happened, and whohath or holdeth, any Lands 
or Tenements, or common of paſture, or profit of fiſhing, 
or hath or may have any hurt, loſs or diſadvantage, by any 

__ manner of means in the ſaid places, as well near to the faid 
dangers, lets and impediments , as inhabiting or dwelling 
thereabouts by the faid Walls, Ditches, Banks, Gutters, 
Gotes, Sewers, Trenches and other the ſaid Impediments 
and Annoyances. And all thoſe perſons, and every of them adfefling the 
to tax, aſſeſs, charge, diſtrain and puniſh, as well within P<rions owe 
the metes, limits and bounds of old time accuſtomed. or ry. 6 the 
otherwiſe, as elſewhere within our Realm of England, af- charge 
ter the quantity of their Lands,, Tenements and Rents , by 
the number of Acres and Pearches, after the rate of every - 
Perſons Portion, Tenure or Profit, or after the quantity of 
their common of paſture, or profit of fiſhing,” or other coms: 
modities there, by ſuch ways and means, and in fuch man- 
ner and form, as to you or fix of you, whereof the faid A, 
B and C to be three, ſhall ſeem moſt convenient to beordai- 
ned and done for redreſs and reformation to be had in the 
premiſſes : and alſo to reform, repair and amend the ſaid 
Walls, Ditches, Banks, Gutters, Sewers, Gotes, Calcies, 
Bridges, Streams, and other the premiſſes, in all places need- 
full : and the fame as often, and where need ſhall be ts 
make new, and to cleanſe and purge the Trenches, ome 

B 2 an 
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and ditches in all places neceſſary. And farther, to reform, 


amend, - proſtrate and overthrow all ſuch Mills, Streams, 
Ponds, Locks, Fiſhgarths, Hebbing-wears, and other impe- 
diments and annoyances aforeſaid, as ſhall be found by in- 


quiſition, or by your ſurveying and diſcretions to be ex- | 


Apquaning ceſſive or hurtfull. "And alſo to depute and aſlign diligent , 
Sn faithfull and true Keepers, Bailiffs, Surveyers , Collectors , 
Surveyors, Expenditors, andother Miniſters, and Officers for the ſafety, 
end omerit- conſervation, reparation, reformation and making of the pre- 
ers. miſſes, and every of them, and to hear the account of the 
Collefors and other Miniſters, of, and for the receit and 
laying out of the money that ſhall be levied and paid, in 
and about the making, repairing, reforming and amending 


of the ſaid Walls, Ditches, Banks, Gutters, Gotes, Sewers, 


Calcies, Bridges, Streams, Trenches, Mills, Ponds, Locks, 


Fiſhgarthes, Floudgates, and other impediments and annoy- 
Diſtraining ances aforeſaid. And to diſtrain for the arrearages of every 


for the a= ſuch colleQion, tax or aſſeſs, as often as ſhall be expedient, 


| the money or otherwiſe to puniſh the debtors and deteinors of the ſame, 

by fines, amerciaments, pains, or other like means after 

Faking of your good diſcretions. And alſo to arreſt and take.as ma- 

Labourer ny Carts, Horſes, Oxen, Beaſts, and other inſtruments ne- 
Carriages, 

Timber, and £2;q works and reparation hall ſuffice, paying for the fame 

| Garies, © competent wages, ſalary and ſtipend in that behalf : and, 

alſo to take ſuch and as many Trees, Woods, Under-woods 

and Timber, and other neceſfaries, as for the fame works 

and reparations ſhall be ſufficient at a reaſonable price by 

you or ſix of you, of the which we will-that A, B and C 

ſhall be three to be aſſeſſed or limited as well within the 

limits and bounds aforeſaid, as in any other place within 

the ſaid County or Counties near unto the ſaid places : and, 

To make to make and ordain Statutes, Ordinances, and proviſions 

PRs and £0m timeto time, as the caſe ſhall require, for the ſafeguard, 

we* conſervation , redreſs , corretion and reformation of the 

premiſſes, and of every of them, and the parts lying to the 

fame neceſſary and behoovefull, after the laws and Own 

O 


&,. ceſfary, and as many Workmen and Labourers, as for the 


es 


(5) | ; 
of Romney-marſh, in the County of Kent, or othewiſe, by 
any ways or means after your own; wifedoms and diſcre- 
tions. And to hear and-determine all and ſingular the pre- 
miſſes, as well at our ſute, as at the ſute of any other what- 
ſoever, complaining before you or ſix of you, whereof A, B 
and C ſhall be three after the laws and cuſtoms aforeſaid, or 
otherwiſe by any other ways and means after your diſcreti- 
ons. And alſo to make and direft all writs, precepts, war- Awarding of 
rants, or other commandments by virtue of theſe preſents, Wris and 
to all Sheriffs, Bailifls, and all other Miniſters, officers, and Sheri, Bai-- 
other perſons, as well within liberties as without , before ifs, and. 0- 
you or ſix of you, whereof the ſaid. A, B and © to-be three, _ 
at certain days, terms, and places to be prefixed, to-be retur- 
ned and received. And farther to continue the. procels. of 
the ſame, and finally to: doe all and every thing and things, 
as ſhall be requiſite for the due execution of the premilles , 
by all ways and means after your diſcretions. And there- 
fore we command you that at. certain days and- places, 
when and where you, or ſix of you, whereof the faid A, B: 
and C to be three, ſhall think expedient, ye do ſurvey the- 
faid walls, fences, ditches, banks, gutters, gotes, ſewers, cal- 
cies, ponds, bridges, rivers, ſtreams, water-courſes, mills , 
locks, trenches, filhgarths, floudgates, and other the lets, im- 
pediments, and annoyances aforeſaid, and accompliſh, fulfill; 
hear and determine all and ſingular the premiſſes in due 
form, and to the effect aforelaid, atter your good diſcretions: 
and all ſuch as ye ſhall find negligent, gainſaying, or rebel- To compett 
ting in the faid works, reparations or reformation of the others to 0- 
premiſſes, or negligent in the due execution of thisourcom- qa "TY 
miſſion, that ye do compell them by diſtreſs, fines and: a- 
merciaments,. or by. other puniſhments, ways. or means, 
which to you or fix of you, whereof the ſaid: A,B and C. 
ſhall be three, ſhall ſeem moſt expedient for the ſpeedy re- 
medy, redreſs and reformation of the premifles, and: due exe- 
cution of the ſame. And all ſuch things. as by you: ſhall be 
made and ordained in this behalf, as well within liberties as 
without, that ye do cauſe the fame firmly to. be _— 

oing 


Led 
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doing therein-as toour Juſtices appertaineth, after the Taws' 


and Statutes of this our: Realm; and according to your wiſe- 
doms and 'diſcretions. Saved always to us ſuch fines and 
A command- amerciaments as "tous thereof thall belong. * And we alfo 
ment t U® cormmand-our Sheriff or Sheriffs of our ſaid County or 


return before Counties of that they: ſhall cauſe to come be- 
= «mug foxe-you orfix of you,of the which A,B andC ſhall be three, 


arors as" at fuch- days 'gnd places as ye ſhall appoint to them, ſuch 


be ex- "and as many-honeſt men of his or their Bayliwick, as well 

rice -within-the liberties as without,”by whom the truth may 

a beſt be known, to inquire of the premiſſes; Commanding 

All other Of- alfo all other Miniſters. and Officers, as well within Liberties 

er 19 kg 5 25 without, that they and every of them ſhall be attendant 

unto the. tO:you 117] and about the due execution of this our Com- 

commiſſio- rniffion, - In witneſs 'whoreof we have cauſed theſe our Let- 

| ters patents -to be made. Witneſs our-ſelf at Weſtminſter 
the - dayof m the/ year of our Reign. 

And it ts alls-enaded, that eberyſuch perſon as ſhall 

be named Commiſſioner fn theſatd Commiſſion, after 

be dath knowledge thereof, hall :effectually put bis di- 

ligence and attendance in and about the execution ofthe 

ſlaidCommiſſion. And befoze be half take upon'himthe 

The Com- £xecution of the (aid Commiſſion, He lhall take a coz- 

miſſorers  Þ02al oath befoze the Lozd Chanceltour, oz befoze ſuch to 

oath, whom the ſatdLozd Chancellour ſhall direc theking's 

Wait of Dedimus poteſtatem, to take the fame, 02 Meeoee 


- the Juftices of the Peace tn:the quarter Sefſtons-bsl- 
den tn the Shrre where ſuch EN my on ſhall bedirected; 
the teno2 of which oath bereatterenſieth.-. 


The Oath Ye ſhall ſwear that you to. your cunning ,, wit. and 
of me com- power ſhall truly and indifterently execute the authority to 
for Sewers. You given by this Commiſſion of Sewers, without' any fa- 
vour, affection, corruption, dread or malice to be born'to 
any\manner of perſon or perſons: and as the- caſe ſhall re- 

quire, ye thall conſent and endevor' your felt. for' your part 

ro the-beſt :of your knowledge and power to the making 

of fuch wholſome, juſt, equal and indifferent ys” and or- 

inances, 


(7) 


dinances, as ſhall be made and deviſed by the molt diſcreet 
and indifferent number of: your. fellows being in Commiſ- 


; x j 


ſon with you for. the due redreſs,. reformation, and.amend- 


ment of all and every ſuch things, as are contained and ſpe- 


cified in the ſaid Commiſſion > and the fame laws and ordi- 
nances to your cunning, wit and power cauſe to be put in 


* due execution, without favour;.meed, dread, malice or affec- 


tion, as God-you-help and all Saints. - | 
And it 1s alſo enacted by the authozity aſozeſaid, that A confirma- 

all and every Statute,-{A>-and Dzdinance heretofoze ton of other 
mave concerning the pzemiſles, 62 anyofthem, as well "Eo 
in the time of our Sovereign Lod the King, that now 

is, as n the time of any of his pzogenitozs Kings ofthis 
Realm of Eogland, not-being contrary to'this preſent 

Act, noz heretofoze repelled; from hencefo2th thalt (land 

and be good and effectual foz ever, and-to be put in due 
ne acco2ding to the true meaning and purpszt of 

. Andover thatbett enacted, thatthe- Commiſſioners The authors 
hereafter to:be: named in any of the (aid Commiſſions *7 of the 
accozding to the purpozt and effec 'ofthe ſame Tommillt* ers, 
ons, have-full power andauthozity to make, conſtitute. 


and 92dain laws; 0zdinances:and decrees, and farther t 


| XI t0 
doe all and every thing-mentioned ia #he.laid Commiſ- 
Fonaccozding to the purport; 


| t;efiec> WozDs anbtrue mea- 
ning-of the ſame; and theſameLavis andDeainances ſo _—__ 
made, to refozm. repell andgimend, and-make new-from 


ties time, as the caſes necefary ſhall require in that 


$1 +... 449310 08 CIRGBITE S1764138 $1153 $91 62 

Provided always, and it is enacted, that if any@erſan The power 
92 perſons being afſeled's2 faxed-to-any fot” 02 charge, of the Com- 
foz any Lands, Tenements o2 Þereditaments, within Z.50en 

watk aynootog cog COR lan £0; be -Di- cal co pay, 
rected, do not pay'the ſaid lot ;and/cbarge-accozding_to 
a mn emather afſignment It To | _ 4 
Havingpower ofthe execution ofthe ſaid-TomnutCion-: by 
-geaſon whereof (Hall happen the'ſaid Coors 
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(8) 
having power ofexecution of fuch Commiſſion, foz lack 
of payment-of ſuch"lot-and charge to decree and ozdain 
'tbeſameLands, Tenements and Þereditaments from 

the owner o2 owners thereof, and their Þeirs, and the 

Decree. Þetrs of every of them, to any perfon 02 perſons fo2 
term of years, term of life, in fee ample o2 in tarle foz 
payment ofthe ſame lot and charge, that then every ſuch 

Decree and D2dinance ſo by them made and ingroffed 

tn parchment, and certified under their Seals into the 

King's Court of Chancery, with the King's ropal aſ- 

ſent had to the ſame, ſhall bind all and every perſon-and 
perſons; that at the making of the ſame Decree had g- 

ny intereſtinſuch Lands, Tenements ozÞereditaments 

in uſe, poſſeſſion, reverfion o2 remainder, their Þetrs 

and Feoffees, and every of them, and not to'be in any 

wile refozmed, unleſs-1t be by authozity of Parliament 
hereafter to be ſummonedandholden within this Kealm, 

The Com- nd alſo it is p2ovided by authozity afozeſaſd, thar 
Decree ſhan the Tame Laws, Odinances and Decrees to be'made 
bind ch gnD o2dained by the ſatd Commilſoners oz fir of them bp 


Kings =sd qurbozity of the ſaid Commiſion ſhall bind as well rhe 


mens Lands. lands,tenements and hereditaments ofthe King otir So- 


vereign Lozd, as all and every other perſon and perſon's 
and their heirs fo2 ſuch their interet as theylhall foztune 
to have, oz mayhave in anyLands, Tenements ozÞere- 
'ditatnents, 92-9ther caſual pzofit, adbantage oz commso- 
dity whatſoever they be, whereuntothe ſaid Laws, Ozd(- 
nances and Decrees ſhall. in any wiſe extend, accozding 
to the true purpotz, meaning and tntent of the ſame 


No man my © And it is furthermoze'y the authoxity afozeſaid'efla- 


fic being un- {iſhed and enacted, that if any manner of perſon oz per- 
form. ſons of what eſtate 02 degree ſoever he 02 they be of, 


_ ____..$har from hencefozth doth take upon him oz them to fir 


£26 -by virrue of any of the ſard Commiſſions; -not being be- 
foze ſwozn in fozm as is afozeſaid , audacco2ding tothe 
teno2 of the oath befoze ſpecified, Dz if any Py = 

n 


(9) 
named and ſr602n Do ſit,” as fs afozeſaid, not having what Land : 
\ Lands and-Tenements, oz other hereditaments in fee 25.0 4 
ſimple, fee tail o2 foz term of life, to the clear yearly jhal tax Zo 2oof - 
value of fozty marks above all charges to.bis:pwn.uſe, ” 7" 2.24% 
ercept be be rtfiant.anv. iree of any City; .Bozough'02-7© "* hg 3 
Town CTozpozat, and Have moveable (ub{filit of the” 
clear value of one hundzed pounds, o2 elſe be learned 
- Iinthelawsof this Realm-in and concerning the ſame, 
that is to ſay, admitted in one of the four .-pzincipal Ucrvarreſt, 
Inns of Court foz an utter.barreſter, thall fozfeit fozty 
pounds foz every time that he ſhall attempt ſo to doe 3 
the one half thereof to be to our Soveretgn Lozd the 
King, and the-other balf thereof to the uſe of him oz 
them that will ſue therefoze, by action of debt, bill, 
plaint oz 4nfo2mation in any ofthe King's Courts: in 
which action-oz ſute no wager of law ſhall be admitted, 
no2 any efſpin o2 p2otection ſhall be allowed, And: if 
any action of treſpaſs o2 other ſuit ſhall happen tobe at- 
tempted againſt any perſon oz perſons fo taking ofany 
dilireſs,, oz'any other Ac doing by authozity-of the 
commiſſion, 02 by authozity of any Laws oz'P2dinan- 
ces: made by vertue of the ſaid commiſſion, the defen- 
dant 02 defendants in any ſuch action ſhall and may make 
avowzy, cognizance o2 jullification-foz the takingof the 4vowry, oc 
ſame diſtreſs oz other Act doing; touching the pzemiſſes, /?ifcxtion 
oz any ofthem, alledging tn ſuch advowy, cognizance-takenby rea- 
02 juſtification, that the ſaid diſtreſs, treſpaſs oz other _—_— 
Act, whereof the plaintiff complaineth, was done by aus of $cuers. 
thozity: of the commiſſion of ſewers foz Tot oz tax afſeſ- 
ſedbythe ſai commiſſion, oz foz ſuch other act oz cauſe, 
as the (aid defendant did by authozity of the-ſame com- 
mifſton,. and accozding to the tenoz, purpo2t'and effec 
of this pzeſent Act made the xxtit. year of the reign. of 
| our Sovereign Low Ring Henry theerghth, without a- 
ny erp:eſſing o2 rehearſal of any other matter oz circum- 
Qance contefned in this pzeſent Act, 02 any Commiſſion, 
| Laws, Statutes, oz Odinances thereupon tobemade, 


where- 
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(ro) 
plaintiff ſhall 


wheretipon the e 7 ; 4 | : 
| the defendant did take the ſaiddifireſs 62doeany orb hat 


* o2treſpaſsſuppoſedin bis declaration of hiSowh w2ong, 


be admitted tor 


; without any ſuch-caufe alledged by the ſaid Defendant, 

tf, —Whereupon the tlſue in every ſuch action ſhall be joyned 

to be tryedby verdict of twelve men, andnot otherwiſe, 

as is accuſtomed in other perſonal actions. And upon 

_ the trial of that iNue the whole matter to be giben on 

both parties in evidence accozding to the very truth of 

the ſame. * Andafter ſuch iſſue tried foz the Defendant 

92 nonſuit of the Plaintiff after appearance, the ſame 

where the Defendant to recover treble damages by reaſon of his 

Defendant w2ongfull veration fn that behalf, with bis coſts alſo 

damages, fi that part ſuſtained, and that to be aſſefledbyrhe ſame 

FS... | day Writ to inquire of damages, as the cauſe ſhall 
men require. 2s | _ 

wages for Andic is allo enacted, that every of the ſaid Commiſ- 

comms onrs thall have and perceive four ſhillings foz every 

colletors, DAY that they ſhall take pains in the execution of this 

Or Commeſſion of Sewers, and one Clerk by them to be 

aligned two ſhillings foz every hg the rates, tares, 

lots and waines that ſhall beaſſefſed o2 loft by aurhozfty 

of the ſaſd Commiſſion, and to be levied and paid by 

their diſcretions. And that the ſatd Commillioners, 

o2 {ir of them ſhall have power and authozity to limit 

and aſſign of the ſame rates, tares, lots and waines 

by tbefr diſcretions ſuch reaſonable ſums of money tothe 

ſaid Clerk foz wziting of books and pzoceſs concerning 

the pzemifſes, and to the collecozs, expenditozs, and 

ſuch other as thall take pains in due executron of the ſafd 

Commiſſion;, as by tbe diſcretions of the ſafd Come 

miſſioners, oz fir of them ſhall be thought reaſong- 


ble. 
Commiſſions + Provided always,. that whenſoever, and as often as 
Ro Ec (0); Commiſſion, as is afoee limited, thall be made 
Duchy. AND Directed to any perfon oz perfons foz the refozmation 
| and amendment, of 02-in-any of the pzemilles fpecifiep. 
| | | - 


UMI 


$ 


the ttme being, o2thzee 
ozd Chancelfour and the 


(is). 
che Commil- ghd D2dinances, as lhall happen-to be made by the ſaid 
ces ſhal Commiſſioners accozding to the tenoz' of their Com- 
r.d good. mifſion, d2 by authozity of this Act, ſhall ftand good and 
effectual., and be put in duc execution (ſo long time as 
their Commiſſion endureth and no longer : except the 
ſaid Laws and Dzdinances be made and ingrofſed-tn 
Parchment, and certified under the Seals of the: ſaid 
CommiſſionersintotheKing's Court of Chancery, and 
then the King's royal aſſent be had to the ſame: any 
thing containedtn this pzeſent Act to the contrary here- 
| of notwithflanding. W 
Commiſſions - Provided alſo, that whenſoever, and as often asſuch 
> 2 cons Commiſſion, as is afoze limited, ſhall be made -and 
Falarine, Directed to any perſon oz perſons foz the refozmationand 
amendment of o2 in any of the pzemiſſes ſpecified in 
the ſaid Commiſſion, within the fees , liberties and 
wales. poſſeſſions of the pzintipality of Wales, the County 
Cheſter. * Palatine of Cheſter, oz within the fees; liberties and 
poſſeſſions of any other place, where there ts libert 
and jurisdiction of County Palatine, that in every ſuc 
caſe two Commiſſions Hall be awarded, and made ac- 
coding to.the teno? of the Commiſſion above expzefſed, 
- one thereof utider the great Seal-of England, and the 
other under the uſual Seal of the County Palatine, 
in manner and fozm,as is above p2ovided fo2 the Duchy 
of Lancaſter, any thing afoze rehearſed in this pze- 
ſent.At to the contrary notwithſtanding. 
The King's , "And it is provided and alſo enacted, that the royal aſ- 
Rojal affnt Cont; Limited to be Had unto the Laws and D2dinances 
tified ino £0 be made by the.ſaid Commiſſioners, asts above ſaid, 
che Chance- thall be certified into the. ſaid Court of Chancery under 
Ke theKings pzivy Seal: and that there ſhall not any ſum 
of tioney be paid fozthe ſaid pziby Seal, but foz the woit- 
ng of the ſame Certificate: under the ſaid-pzivy.Seal 
Hall be paid to the wziter thereof it, s. and-not above, 
no2 no other, no2 greater ſum foz any thing touching 


; oz? 
—_ 


(13) 
92 _—_— the ſame certificate under the ſame p2ivy 
Sea A k ' @. £4 34K £1 _ 
Provided always, that the Chancellours, and ſuch-o- 
ther as ſhall have the cuſtody of the Seals of the ſaid 
piincipality of Wales, oz the County Palatine of Che- 
ter, 02 within the fees, liberties andpolſefſions of any 
other place, where there'is liberty and jurisdiſiffon.of 


. County Palatine; upoh reaſonable requeſt, . and'upotr - 


the ſight of the Commiſſion under the King's great Seal 
of bis Chancery, ſhall without delay make out another 
Commmiſſion under the Seal of the ſaid County Þa- 
latine accozding to the tenoz of the King's. Commitlion 
to them ſhewed under -his- great:Seal.- ' And to thoſe: 
Commiſſioners as ſhall be named by the Lozd Chancel- 
lour, Lozd Treaſurer, and the two chief Juſtices, oz  * 
by thee of them, whereof the Lozd Chancellour,: to be 

one, except it: be within the fees and liberties of the 
Duchy of Lantafter, ' within which fees-and liberties 
the Commiſſioners ſhall be named, and Commiſſions 
made, asts afoze ozdainedbythis Kt 2 any thing con- 
tained in the. ſaid Act, oz in any pzoviſo thereunto ad- 
ded and annexed to the contrary thereof notwithſtan- 
ding. This Ft to endure fo2 twenty years,.-Stat. 3.E. 6. 
8: made- perpetual; ; 00254008 h 
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| An AF concerning the, Oath of C ommiſſioners of 


- Sewers. 


25H.8. c.10, B* 1t:enacted by the anthority of this preſent Parliament: 

d;-That the Act late mane foz ſewers, and the'Com- 

miCion thertin recited; ſhall be. extended, uſed, and 

utin execution-in the'Town-/and tbe Parches of Cal- 

Callis. is, accozding to the tenour of the ſame Commiſſion in 

like effect as it is enacted'to- be put in execution with- 

in this:/Realm, and that 'no perſon: ſhall be compel- 

led'to be ſwo2n- 2 :otherwiſe bound'to fit'oz travel in 

; execution of any 'Commiſſion' of 'Sewers within this 

commiſio- Realm, unleſs that'he be dwelling within the Coun- 

vers cling 1Y Whereof he ts 02 ſhall be aſſigned to be a Commiſ- 

in the ſame UONner 5 anh fo2 .Callis: and the: ſatd Marches thereof, 
county Uunleſs'thar:he-be dwelling within'the fame Town 0 


Callis, 02 Barches.--* 57 5 oo fn 
- And becauſe that divers:perſons heretofore aſtigned to 
be: Commiſſioners have refuſed to be ſworn,” according to 
the faid former AQ, whereby divers Commiſſions here- 
tofore made,, remain hithetto:withouteffeQtual execution? 
Ve it therekoze enacted, that if any perſon aſſigned o2 to 
be aſſigned, to be ſuch Commiſſioner of Sewers, be- 
ing required hereafter by ſuch perſon o2 perſons as 
bave o2 ſhall-have authozity by the King's wait, o2 oe 
therwile, to receive o2 accept the oath compziſed in the 
The forfei- Cafd fozmer Act, every perſon that ſo refuſeth to take 
rue of = theſameoath, 92 upon that requeſt made, do not recetbe 
ner of Sew- the ſame oath, and that refuſal oz contempt Vone in 
cruno re- the Chancery, 02returned into the Chancery with the 
rake the Cad Wit , ſhall looſe and fozfeit foz the ſame contempt 
«h appoin- tg the Ring our ſovereign Lozd, five marks, and ſo to 
«d by "x Jooſe from time to time five marks fo2 every ſuch 
238.8. 5 fantfinpt;,as ſhall be done o2 returned into the ſaid Chan- 
cery againſt any ſuch perſons, unleſs that wo the 
| me 
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(15) 
ſame Chancery bo ſhew and alledge,. ft the ſafd term; 
wherein ſuch return ſhall be made againſt him ſuffici- 
ent-and reaſonable matter and cauſe to be ar bone by 
o: OR eng foz his extuſe and diſcharge in 
that bebalf. 


q4 Ar Aft for the continuance of the BY tatute of 
Sewers. | 


Here. in the Parliament holden at Weſtminſter, by 36 454.6. 
E the fifteenth day of Jamyary; in the cap. 8. 
PoigN, cat. year. of the moſt yiftorious reign; of Coat, ge 
our late Sovezeign, Lord King Henry the VIIL- among & to ing th the. 
ther things, one general A& concerning Commiſſions of © — 
Sewers, to be direfted into all parts withm-this Realm, made — 
was enaQted and made to. continue: and: endure. for twenty | wi. 
years then, next following, as by the ſame; AQ more at 
large it doth and way appear: and for-as;muchag the:ſame 
Adis thought good and boreficial for the Commonwealth 
of this Realm, We it therefoze enacted and ozdained-by- 
the Rig gur Frog L.ozd,. with the affent of the 
Lo2ds ſpiritual -and tempogatz.and::the Commaons'itn 
{is Sent Parliament aſſembled, and:by the authozt 
of the ſame, that the (aid Aa; and aliclauſes;: arty 
, Ss, and p2obiſions, in the ſame contatned; ſhall con- 
tinue anÞ indare_ in tbeir fozce and firength; and to be 
obſerved;anHkept foz ever; in:ſuch manner and foem,, 
as thailand may ſtand-with- the-ſequels and advirions 
erraler mentioned: ited and-eſtabliſhed by the ays al 6s of 
n it. further eng yp att peu. 
thazity afozeſaid, that all ſcots , lots, and.ſums of 312.055 
money hereafter . rated, .and/ tated, by dertue of : Commiſ- 
ſuch Commiſſion of Sewers, upon. any:the/L — 


Tenements, 02 2 Þereditaments of our Sovereign Logd arbor 
1 the 


(2x6) . 
Lands ſhall theRing; His:Þefrs'02'Succefſo2s, fo? any'manner of 
v ance. thing! oz things; ;.concerntrig the Articles: of rhe aſd 
Gainmillion.of Sewers, thall be gathered and levied 
by viftreſs;” oz: otherwiſe, in-likg manner and fozm_ as 
ſhall oz may be done fn the Lands, Tenements and 
Þereditaments of any other perſon oz perſons, and that 
all bills of acquittance, figned-with-the hand oz hands 
of ſuch Collectoz oz Receiver, as (hall have the collection 
thereof bythe appointment of the ſaid Commiſſioners, 
b2 fir of them, ſhall be'as well a ſufficient diſcharge, 
to the Tenants, Farmers, and Dccupters of the ſame 
G2ounds, ſo to be charged foz the ſaiv ſum, wherewith 
.* . their Gzounds ſhall-be ſo charged, as alſo-a fuffictent 
__.- -» Wahrrandtoull and/every the recetbers, auditozs, and y- 
- > Ther wharlopver'6ffirer 97 officers of our laid Sovereign 
-..--»+ Lozdrhe Ring; hisÞetrs-and's accefſo2s, foi the allow- 
What fees. - g mo2edver unkd this Act, by the authozity of this 
ſhall be paid pyoſent Parliament, that ſuch, and like fie; and none 
miffion of Other; nd? M192, ſhall be at any cime-paid o2 demanded, 
My ommilkion,o2 commiſſions, oz weits of Dedimus 
*he Seal of poteſtmem,'heteafter 'to be ſued out, 92 obtained tthder 
theDuchy. Theſeal of the:Duchy, bur onely ſuch, and like fees as 
be: mentioned: in'the-ſatd"fozmer-Yct, tobe paidin the 
Chancery;'foz Comtniſſions and Writs of Dedimus po- 
ceſtarem,t0 be'obtained from thtſame-Couft-of Chance- 
How long TP. 5 Aditi; anozeover-thereunto! by ' the: authozity: a- 
the Conmiſ” Hoveſaid- that” every Commiſſicn-and Commiſſions , 
von of Sev” yereafter 10: be awarded foz Sewers, ſhall continue 
dur. And-endure'fo2 terin of five pears; next after the-Tefte 
- of ſuch Commiſſion;; unleſs the ſame Commiſſion/ans 
i IREINE » ſhall be otherwiſe 'diſcharged;” within 
' the ſame by Siperſcdeas, any thing o7-things mentioned 
02 contained in-the ſaid:fozmer:Act, contrary: td the ad- 
-.- - - » | Dittons befoze mentioned, oz anyS-them, in-any-wiſe - 


T 4 


(nm) 
T An AA for the C ommiſſion of Sewers. 


Oraſmuch as no Commiſhion of Sewers, by the Sta- 1; Eliz. c. 5. 
þ tutes heretofore made, may have continuance above 

the ſpace of five years : We it therefoze enacted by the 
Mutn's moſt excellent Pajeſty, with the aſſent of the 

Loo2ds ſpiritual and tempozal, and the Commons in 

this preſent. Parliament afſembled, and by the autho- 

rity of the ſame, that from hencefozth all and every 
Commiſſion and Commiſſions of. Sewers; now ftanz 

ding in fozce, o2 that hereafrer-ſhall-be granted and 

made, ſhall ſfand and continue-tn fozce-foz: the term: of 4 commic 


©» 


ten years, next inſuing the date of every ſuch Commiſ- #9xpt5ere | 


ſion, unleſs the ſame Commiflton oz Commitſions be,02 tinue cen 

bereafrer ſhall be repealed,ozdetermined,byreaſonofany + 

new Commiſſion in that behalfmade; 02 by ſaperſedeas: 

and that all ſuchLaws, Ozdinances and Conftitutions - 

as be, 02 ſhall þe duly made by fozce of any-ſuch Com - 

miflion, accozding to the tenour and- effect limited tn: . 

any fozmer-Statute heretofoze made, touching Coms-. The Orders 

miſſfon.o2 Gommilſions of Sewers, and being wyit- 2 <ommit- 

ten'tn Parchment indented, -and” under the Seals of $exers ſhall 

the ſatd. Commiſſioners, oz fix of them, -whereof the or ory > 

one part thall remain with the Clerk appointed; and EZ. oe: 

to be appointed fo2 the Commiſſion. of ers fo2 the. them, or the 

time being, and the other part in ſuch plafTas the ſame. $9! 4" 

Commiſſioners, oz fix of them, ſhall ozder and ap- 

point : ſhall; without any Certificate thereof to be made 

into the Court of Chancery;-and without the Royal aſ- 

ſent to the ſame had, ſtand and continue tn full fozce 

and effect, notwithjanding any determination of any 

ſuch-commiſſion by fuperſedeas, untill ſuth time as the 

ſame Laws, Conſtitutions and D2dinances ſhall be al- 

tered, repealed, 02 made void, by the Commiſſroners 

after to be aſſigned and apes foz Sewers, in thoſe 
parts 


(18) 


parts, where the ſame Laws, OPzdinances and Conſt- 
ry ne were made, 02dained and conſtituted, oz by fir 
| [ , 

The-Com- Find be tit farther enacted by the authozity afozeſaid, 
milloners of that at all times from and after the end and expiration 
ders ſhall Of the term of ten years, next inſuing the date oz teſte 
conrmue, of any commiſſion of Sewers hereafter to be made, all 
commiſion fuch Laws, Ozdinances and Conſtitutions, as were 
. doexpire. Mabe bp virtue of any ſuch Commiſſion, and wzitten 
in parchment, indented and ſealed, as is above-men- 
tioned, without certificate thereof, oz the afſent ropal 
_ to the ſame had as is afozeſaid, ſhall notwithſlanving 
the determtnation of any ſuch Commifſion by the expt- 
ratcon of the-term of ten years next inſutng the date of 
| anp ſuch Commil{fon of Sewers, likewile continue in 
fozce, fo and by the ſpace of one whole pear then next in- 
The Juſtices [Uing $ and that the Juſtices of Peace of the Shire and 
fr ce Shires where the lame Laws, Ozdinances and Con- 
exccute the iitutions are to be executed within their ſeveral com- 
RP mtlions and limits, oz fix of them, whereof two to be 
Unleſs a rzw Of the Quorum, thall bave power and authozity, by the 
Commiſſion ſpate of one whole year nert aftet the expiratfon of eve- 
be gramed. yy ſuch Commiſſion, to execute the ſame Laws, Odt- 
nances and Conſtitutions, and every of them, as ful- 
' ty, and in as ample manner and fozm, as the Commil- . 
fioners 92 any of them named and appointed in every 
02 any Co ton (o expired might 02 ſhould bave 
done, to all Mtents and purpoſes, as if the ſatd Come 

mifſjon 02 Commiſſions had continued in fozce. 
Provided always, and be it nevertheleſs enacted, that 
if any new Commiſſion of Sewers ſhall be made with- 
tn the ſaid year, that then fmmediately from and af- 
ter ſuch Commiſſion newly made and publiſhed, the 
power of the ſaſd Juſtices of the. Peace, and every of 
them, tn any-wile ——— the execution of any ſuch 
Laws, Owinances, and Conffitytions of Sewers, 
tall utterly ceaſe ; fnp thing o2 things tn this — 


(19) 
the contrary erpeſſed in any wiſe hotwithſlanding. 
And be it farther enacted, that no Farmer oz Far- 
mers, foz term of years, of any Yanozs, Lands; - 02 
Tenements, lying oz being within the Pzecincts 02 Lt- 
mits of any ſuch Commiſſion of Sewers, which be, oz 
hereafter may be o2dered and chargeable by any Laws, 


A Farmer 

O 

chargeable 
ſhall not be 
Commiſſio- 
ner within 
the ſame Pre- 


D2dinances, oz Conſtitutions, made o2 to be made by cis. | 


virtue of any ſuch Commiſſton , wherein he oz thep 
ſhall be named oz appointed Commiſſioner oz Com- 
milſioners, not having Eftate of Friehold within the 
Realm of England, of, oz in Panozs, Lands, o2 Tene- 
ments, of the yearly value of fozty pounds, ſhall at any 
time hereafter, have power to fit, oz tn any wile inter- 
meddle with the execution of ſuch Commiſſion oz Com- 
miſſtons, during the time he o2 they ſhall continue, o2 
be ſuch Farmer oz Farmers of any ſuch Banozs, Lands 


o2 Tenements , and ſhall not have EGate of Fri- 


bold, as is afozeſafd : but that every ſuch Commiſſion, 
as having reſpect onely to every ſuch perſon oz perſons, 
fo2 ſuch and ſo long ttme as he oz they thall ſo be and 
continue Farmer oz Farmers of any ſuch Banos, 
Lands o2 Tenements, ſhall be deemed and adjudged in 
Law to be void, and of none effect : Any thing in the 
ſame Commiſion, 32 any Statute 02 Law heretofoze 
made to the contrary notwithſtanding. 

Ind be tt farther enacted by the 
that from hencefo2th the ſaid Comm 


g | 
_ thozity afozeſgid, There ſhall 


tfipners, no2 any X22 <= 


of them, ſhall not be compelled, noz compellable to turn of the 
make. any Certificate oz return of the ſat Commiſ- commiſſion. 


fions, 02 any of them, oz of any their Pzdinances, 
Laws o2 doings, by the authozity of any the ſatd Come 
milſfons, no2 ſhall not have any fine, petn, o2 amer- 
ctament ſet upon them, oz any of them, o2 any ways to 

be moleſted in Body, Lands, o2 Gods, fo2 that cauſe, 
And yet nevertheleſs, to the intent the Queen's Majeſty 
our Sovereign Lady, her Heirs and Succeſſours, may be 
at all times hereafter truly anſwered of all ſuch Iſſues, 
| D 2 Fines, 


(20) 

Fines, and Amerciaments, as ſhall happen, grow, or be 
forfeited by virtue of any ſuch Commiſſion, or by the exe- 
The Fines cution thereof”: Be it allo enacted, that the Clerk and 
ancamer- Clerks appointed, and hereafter to be appointed, foz 
ſhall be e- And tn any ſuch Commiſion, oz2Commiſſions of Sew- 
reared into erg, ſhall yearly truly efitreat all the ſaid Jfſues, 
' , quer. Fines, Penalties, Fozfeitures and Amerciaments , 
| that ſhall be due and answerable to ber Þigbneſs, her 
Þeirs and Succefſours, and the ſame Efireats ſhall 
yearly deliver fnto the "Court of the Exchequer, ac 
fuch time and'times, and in ſuch manner and fozm, as 
Juſtices aſſigned to and - fo? the conſervation of the 
Peace in any wiſe ſhould o2 ought to doe by virtue of 
their Commiſſion, upon. pen to fozfeit to our Sove- 
reign Lady the Muirn, her Þefrs and Succefſours, foz 

ebery default in that behalf made, five pounds. - 
In what a * Provided always, that it ſhall be lawfult foz any Com= 
Las © miſfioner, being alſo. a Farmer , and not having 
chargeable L anDs and 'Tenements, to the: clear yearly value of 
£7 2. fozty pounds 'of'Frirhold, to fit: by virtue of the ard 
_ Commiſſion, and have his votceand full authozity with: 
- others to make and eflabliſh D2dinances fo2 Sewers, 
accozding to the tenour of the Commiſſion touching 
and concerning all Lands-and 'Tenements within: the 
pzecinet of every'ſuch- Commiſſion ,- other/ than- ſuch 
_ Lands and Tenenients as be-oz they, foz the-time be- 
ing, hold and znjoy:as Farmer, as be o2 they might 
þave done befoze the making. of this Statute:: Kny 
thing theretn rontained to the contrary, notwithſtane 


Eeftura 


Fav) 
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” Y moſt worthy Fellows and Companions of 
this noble and renowned Society , the 
Hourglaſs of my puiſne time is run, and I 
am now come to take poſſeihon of your 
Reader's place ; wherein I muſt hazard to: 
your cenfures the fortunes of my inability :. Theſe twenty 
and fix years compleat I have had continuance here, and: 
in that time I have onely taken the meaſure and length'of 
your Hall : And herein I acknowledge Grazs-1z to be 
the Patron of my beſt fortunes, and your ſelves the beſt 
Companions of my forepaſt and preſent life. 1 made a 
queſtion, when it came to my turn to reade, whether L 
ſhould turn therefrom or not, being then troubled about 
Two things, Charge and Care, both which I put into a 
pair of Scales, wherein I thought Charge weighed heavy 
and ſolid ( for ibi ponebantur ſolid;) Care notwithſtanding 
had his equal weight with the other, and poiſed the Scales 
even : Yet I canſidered the ſmall Subſtance I had got came 
by my Profeſſion, I therefore took my ſelf both in Credit 
and Conſcience bound to undertake this burthenſome 
place, for the maintenance and preſervation of the honour 
of this Houſe ; and with that I put Charge and Care in one 
Scale, and Reſo/ntioz 1n the other, which ſcaled them both. 
up. Twenty years likewiſe of my laſt. paſt time, I have 
in the practice of my Profeſſion ſpent, but, I hope, little 
conſumed thereof 3 In which time I lanched forth my 
Ship (Iz profundum Maris) for a Voyage to the Sea, and 
now. {he is returned to your Shores, furniſh'd- and balliſt 
with Merchandize of ſeveral eſtimates : By:my Ship I mean 
my. Statute which I reade. on, which be the Laws of 
Shewers ; 
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Sewers; the Merchandize be the weighty matters therein 
contained : By the Governours and Rulers of«this Ship, I 
mean the grave and prudefrit Commiſſioners who are put * 
in charge and truſt with the execution of theſe Laws : By 
the Mariners, I intend the Officers of this Law ; the Mer- 
chants place I reſerve unto my ſelf : The Wares brought 
home be of divers ſorts, ſome onely fit for the Imperial 
Majeſty of a King, and theſe be Royal Prerogatives, ſhew- 
ing forth their ſplendour like the Flower de Lace in the 
Crown; others belong to high Nobility, and ſome be 
uſefull for the homely Commonalty 3 the reſt which ſhall 
remain, I have caſt under Hatches for my laſt days Mart, 
when I mean to make chaffer on them all. But though f 
ſeem to make theſe Markets of my Legal Merchandize, 
yet I do not mean to ſet ſuch Rates upon them as Mer- 
chants uſe to do, which be. all for (ntl dxlce) for I one- 
iy ſet one price upon all, which is your kind acceptance. 
Marvell not, I pray you, at theſe my Sea-like ſalutations, 
for this day I am become God Neptwnre's Oratour, and 1 
mean to diſplay the power of his Empirez for my Statute, 
my Caſes, and my Argument, will all depend upon the 
Element of Water, over which, as Poets feign, Neptune 
hath chief predominance. Well, now my Ship is at ſhore, 
and I have caſt Anchor there, and to my great comfort 1 
fee many Chapmen attending the Market, and therefore 
now preſently I will unlock, and fet open the Cloſer of 
my Store, which be contained in the fair Volumns of the 
Law, and eſpecially in that Law made and enaQted in the 
Parliament held in the 234 year of He. the 8th, cap. 5. 
which is A general AG concerning the Commiſſuners of 
Sewers for all the Realm of England. 

The cauſes wherefore I made choioe to reade upon this 
Law, be five in number; Viz. | 


Firſe, For the Antiquity of theſe Laws of Sewers, 
though this Statute bear date-but 23 H. 8. 


Secondly, 
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Secondly, For the largity and extent thereof, which ap» 2. 
pears in the ſtyle of this Statute, and there termed, A ge- 
reral AG for all the Realm of England. 

Thirdly, For the neceſlary uſe thereof, which continual 3. 
practice and daily experience teacheth us. 

Fourthly, 1 have had a more defire to reade upon theſe 4. 
Laws, becauſe never any Reader did heretofore undertake 
the ſame; and upon peruſal of this Statute, and upon due 
conſideration taken of others, I thought I could not make 
my choice of a more fitting , and more neceſſary Law, 
nor more profitable for my Native Countrey of Lincoln- 
ſrire, and other Maritime Places of this Kingdom , than 
this 1s. | 
And Fifthly, His Majeſty's general care, which theſe 5. 
Laws require at his hands, and his ſpecial care, by the 
which his Highneſs of late hath taken theſe Laws into his 
gracious and provident proteRion. 


" And npor, due conſideration taken of all theſe Caſes, I 


reſolved to proceed in the expoſition of this Statute, being 
made perpetual by.the Statute of 3 Ed. 6. cap. 8. 

And to ſpeak ſomething of the three fir{t cauſes, I am aniquity of 
of opinion for the Reaſons and Amhorities enſuing, That theſe Laws, 
the Laws of Sewers have been, and be of great antiquity, 
and have told over as much time, and as many years as any 
other Laws of this Realm have done : For as Mr. Cambden camacn. 
in his Britannia faith, 2uod inſula Britannia avida in mare 
omni ex parte ſe projecit ; Therefore this Realm adjoining 
on every {ide upon the Sea, could not be ſafe without 
thoſe provident Laws made and uſed for the defence 
thereof. | 6.2 

And although it is faid in Seripture, That Almighty j naps: 
God hath bound the Seas by the word of his Command- oy King 


| ment, and had ſhut up the Deep, and ſcaled it with his of 7udah, 


terrible and glorious Name ; yet God, who beſtowed 
wiſtdom on man, it was his pleaſure he ſhould providently 
uſe it over the reſt of the Creatures, not giving way that 

he 
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Geneſis, c. 79. Tt 1s true, that at the Floud, Cm catara&a Coli fuerint 
operta, when the Windows of Heaven were by God's de- 
terminate will ſet open, and that the Seas did Sunm exce- 
dere modum, no power of man's hand could ſtay the ſwal- 
lowing and devouring ſurges of the Seas and Waters yet 
then notwithſtanding had God appointed that his Servant 
Noah and his Children, and ſuch Creatures as he appointed, 
ſhould be preſerved by the Ark, which was a work of 
their own hands; Therefore the Laws of God and Nature 
have appointed man to make proviſion for the neceſlary 
defence and ſafety of himſelf, and of his Countrey 3 And 
the Laws of this Realm, moſt of which have received their 
priman efſentiam from the Divine Laws of the Almighty, 


:Oyer and Fer- 


aniner. 


Fitz. nat. 


bre. fol. 113+ 2248. bre. fo. 113. Yet the firſt Statute which appears to us 
in print, wherein the frame of a Commiſſion of Sewers is 
5 A.6. c. 5. ſet down, is the Statute of 6 H. 6. cap, 5. Yet I make no 
queſtion but the'faid Commiſſions expreſſed in the Re- 


1 
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he ſhould be remiſs or preſumptuous in any thing, which 


by his foreſight or judgment.might be prevented, helped 


and relieved. | 


and have fetched their Pedigree from the Law of Nature; 


have 2 principio been ſo predominant in this Kingdom e£f- 
England, that they have never been wanting. any time 


to provide for the ſafety thereof. 


And if the Regiſter be ſo ancient a Book as Sir Eward 


_-Cook in one of his Epiſtles hath there declared it to be, 
then it may give ſatisfation in this kind, that theſe Laws 
of Sewers were in thoſe times of great eminency and au- 
thority; For there I find two ſeveral Writs or Commiſſions 


of that nature, The one authorizing certain Perſons to ſur- 
Regiſter in Vey the defences in the Parts of Holland in the County of 
Lincoln; The other for the viewing and ſurveying of the 
ſurrounded Grounds lying between the two Rivers Hum- 
ber and Axckbolin in the ſaid County of Lincoln; And the 


firſt of the ſaid Commilſiions is ſet down verbatim: in Fitz; 


ſter, and Fitz. 4. bre. were in their forms long before 


zry the Sixth's time 3 and that the Statute of Hex 


ry the 


Sixth 


of 
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Sixth- adds ſome -more' power and ſtrength thereto than 


was before,. having backt them with the power of the Par- 
liament;3:and it is ſomething additional in- matter, as it 


was in -power, as by both the Commiſſions compared to- 


gether is apparent. 


I do likewiſe find in the 38th of Edward the Third, 38 £4. z. lib. 
Lib. Af. plac. 15. That a Commiſſion was awarded to in- * 


quire of Bridges, and Of the repairs thereof, which is a 
branch.of theſe Laws : And Sir Edward Cook in his 10th 
Report in the Caſe of the Iſle of Ely, ſaith, That the Kings 
of this Realm, before the making of any Statute of Sewers, 
might grant Commiſſions for the ſurveying and repairing 
of Walls, Banks and Rivers, and other Defences. And of 


the ſame opinion is the Book of Sir Joh Davies if his Sir Fobn Da- 
Triſh Reports, in the Caſe of the Royal Piſcary of the Barre. 2 * Reeore, 


And Sir Edward Cook hath in his firſt Caſe ſet the firſt Sta- 


25 


fl. pl. 15. 


tute of Sewers to be in time the 9th of Herry the Third, 5 x. 5. 


which is in Magna Charts the Firſt Volume of Statutes; 
and the moſt ancient that be extant in our Laws. 

By all which is-manifeſt, that theſe Laws have been re- 
ceived into the Government of this Realm, in time as an- 
cient as any other were; And I am the rather herein con- 
firmed, for that in the ancient Commiſſion expreſſed in the 
Regiſter aforeſaid, there be theſe words, That the King 
Ratione dignitatis ſue regie ad providendum ſaluationi regni 
ſui circumquaque fuit aſtri#us. Wherein it is hereby made 
plain, That the.King by the Tenure and Prerogative of 
His Crown, was bound to ſee and foreſee the ſafety of 
this Realm; and fo this Law is a Prerogative Law, and 
ſeems to be as ancient as any Laws of this Realm, and all 
Prerogatives be without limitations of time 3 Neither can 
it be preſumed, that all or any Kings till the time of Z7erry 
the Sixth were ſo improvident as to want theſe Laws, 
without the which the Realm could not be defended from 
the violence of that unmercifull Enemy the Sea 3 wherein 
I do conclude, That theſe Laws of Sewers be as ancient as 
any other Laws of this es 


The 
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bs 6: al 02 The extent of this Law. _ | 

. For the extent of this Law, the Title of this Statute 
ſhews it, vis. A general A@ for granting Commiſſions of 
Sewers within the Realw, without any word of Reſtraint, 
other than theſe (where need ſhould require.) And although 
Expounders of the Laws be not tied to make the Title their 
Text, either for the body or the bounds of it, yet it way 
ſerve to give ſome direQion in The Expoſition thereof : 
But to make the Title to be the ground in the material Ex- 
poſition of the Law, may lead the Expoſitor many times 
Into errour ; For in Stradling and Morgar's Caſe in Plo. 


* Com. the Title of the Statute was, For the true anſwering 


for the Revennes of the King, and the words in the body 
did extend the ſame to the Receivers of Subjeatsz but 
there the Judges arid Expounders of that Law went with 
the Title in a Statute made. in the 23d of Elizabeth, the 
Title of the Statute was For Politick Conſtitutions for the 
Navy; and in that Statute there was a new Fiſh-day pro- 
vided, which no wan would have looked for under ſuch 
a Title. 


\ . And Lycian an ancient Greek Poet compiled a Book; 


and in the Frontifpiece thereof Intituled the ſame 4 Book 
of True Reports ; where looking into it, there was not any 
thing true therein : So it appears though in Ads and Books 
the Titles and Styles may give help in the Expoſition, and 
way ſerve as an Index or Table to find out the matter, yet 
i is not fit to'relie upon them, but that they may be uſed 
or refuſed as occaſion ſhall ferve. 

Howfoever there is better concord betwixt the Title and 
the Body of my Statute, for the Corps of the Ae perform 
23s much as the Title promiſed, whereby the Inland Coun- 
tries of Notinghar, Nrthangs, Huntington, Bedford and 
the like, may have the uſe of this Statute as well as the 
Maritime Countries of Lizcoln, York, Cambridge, Norfolk, 
Suffolk, Kent, Suſſex, Hampſhire, Devon, Corawal, Gloceſter, 
Cheſter and Lancaſhire, if not m all, yet in part, as hereaftex 
I ſhall make it appear in my ſecond LeQure upon this Law. 

| And 
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And although both the Statute of 6 H. 8. and the Regi- 
ſer, and. Fitz. Nat. Brev. make all of then therition itt 
thoſe Commiſſions of the County of Lizcols, and of no 


other County 3 yet doubtleſs the Law-makets and' Julges 


of this Realm, and the Expofitonrs did iritend then; and 
did extend them to all the Parts and Counties of the 
Realm. And yet 1 take it, that the fitſt Orighal and the 
chief uſe of theſe Laws, was in the (aid Maritime Countries, 
whicti ſtood in: moſt need thereof, and eſpeciaNly Liycoln- 
ſoire, where be the huge great and vaſt Fens and Mariſhes v 
but yet notwithſtanding they may ſerve generally for all 
the Realm of Eeland, as the extent of this Statute I reade 
on- hath bounded them. - | | 

- $© herein my concluſion is, that the extent of this Sta- 
tute is as large as the Realm of Evglard. 


The neceſſary uſe of it, | 

From the Titte F am now come to'the Prearhble of this 
Statute, where the words be very folid and weighty 5 that 
is, That the King nothing earthly ſo hizhly weights 4s the 4d- 
vancing the conmon Profit, Waulth and Commudity of this 
Realm - By the which it may appear, That the making of 
this Law was of all other thought to be moſt neceffary, and 
of greateſt conſequence, when the King preferred the fame 
before any earthly thing + And the King's care hereitt be- 
came his Royal Perſon very worthily, becauſe by this Sta- 
tute. Safety was brought to the Realm, and Wealth arid 
Profit to the People thereof ; preater arid better fruits 
than which, no humane Law cart produee : And: the chief 
execution of this Law was moſt aptly left to the Kirig, Re 
tione regie dignitatis ſug, whole Office doth,- 4s the' Phi 
loſopher truly: ſaith, comtain in it great Vertne, high Un. 


derſtanding, and Divine Wiſdom. t6 whoſe high Goverti- - 


tent, a well-our: Perfons: as out! Laws be commitreth- and 
the defence: thereof is applied to*his grave" forelight. + 
Andtttuly I have takes uponinie to reade on thoſe' Laws 
of: Sewets;-as Mr; Marrow did : former tirhes take =_ 
| | 2 im 
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him to expound iri bis reading the Lays of the Juſtices of 
Peace, hoping this 'work of mine may prove as acceptable 
to the Commiſſioners of Sewets, as that of his was bene- 
ficial to the Juſtices of Peace.z' the wiſe whereof being no- 
leſs commodious to the Commonwealth than that of the 
Peace, being both general Laws bf great uſe and efteem, 
and my ſelf-being for many years paſt a'Commiſſioner in 
the County of Lincolr, I found that theſe Laws were dark 
and intricate, and came not. uſually within the:reach and 
enderſtanding of ſuch as were not well ſeen and ſtudied in 
the Laws. 10 | 

And becauſe I found the uſe. of them to be wondrous 
neceſſary, I did intend, when occaſion ſerved me; to break 
the Ice, and enter ſcrioufly into the expoſition of thery, 
And therefore ſeeing theſe Laws being in time moſt an- 
cient, in extent moſt large, .and for the uſe moſt neceſſary, 
I have, with your kind favour, made choice of them to 
frame my Reading upon 3 wherein, if upon your peruſal 
you find any ſcapes or errours, which may ſoon-fall' from 
Opinion, hec amice corrige, and ſuch of them as you ſhall 
beſtow your liking upon, hi#s were wecum; and this ſhall 
ſuffice touching my choice made of this Statute. + 

And as I have formerly declared and delivered theicau- 
ſes whici ſtirred me up, and the reaſons which confirmed 
me to reade upon this Statute 3 Now I do intend to break 
itup,-and I do divide it into theſe ſeveral branches or 

arts : ; 

s Firſt,, To make proviſion to reſiſt the overflowing of 


the Sea upon the large Marſh-grounds 1ying in the Maritime 
O 


Countries, which commonly be the ſureſt for foundneſs;'the 
greateſt for compaſs, and the beſt for profit of all the S 
walks and Commons of this Realm, which: take prejudice 


- and loſs onely by the rage of the Sea. 


+ Secondly, To provide alfo that the great freſh Rivers and 
Streams may have their paſſages made clear,: and-that their 
Walls, Banks, and other Defences-be repaired; kept and 
maintained,, whereby the fair, delighttfall; PRs and 
| | uitfall 
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fruicfull Meadows and Paſture-grounds which lie in the 
greateſt abundance upon or near the Rivers, Brooks and 
Streams way be'preſerved from the inundation of freſh Wa- 
'ters, which many times annoy them, to the great and in- 
eſtimable damage of His Majeſty's Subje&ts, which be 
Owners and Farmers thereof: - | 
Thirdly, Whereas Navigation, both for the Exporting 
of our Homebred' Commodities, and for the Importing of 
Foreign Merchandizes is the chief inriching of this Nation, 
therefore Ports, Havens, 'Rivers, and 'other Navigable 
Streams and their dependencies, - be put within the defence 
of this Law, being Oſiia & janua Regrni, for that by the 
maintenance of theſe the Wealth of this Realm is increaſed, 
and the Inland Cities,: Boroughs and Towns are made-par- 
takers with eaſe and ſmall coſt of the Sea's Commodities. 
Fourthly, likewiſe this Law giveth redreſs and:remedy 
for the removing of ſuch lets and impediments.as are either 
hinderances to Navigation, /or- ſtops whereby the abundan 
Waters cannot have their, free vollgy to the Sea. 
And Fifthly, Becauſe in the ſurrounded Grounds:there 
be moſt commonly the ; greptelt-wle of Bridges, Calceys, 
Paſſages and Ways, therefore this Statute-hath taken order 
for them alſo, whereby His Majeſty's People may in thoſe 
places for their perſons and their goods have both Salon 


& ſecurum condutum. 


- In theſe five parts be all-the whole materials of this great 
and worthy Law contained 3 and; therefore according to: 
the faid diviſion I have framed a Caſe for. the firſt ure 


The faſt C aſe. 


| Leaſeth to B. a Manor on the Sea Coaſts for-years; 
$0 which hath rm '&* decrementum Maris by 
reſcription/in:the County 'of Cheſter, and: the City there, 
uh a Commiſhon of: Sewers is) remainder to C: in 
ee, Livery is given and -taken by Attornies at full Sea 

| x | within 
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within the view the Sea then leaves one hundred Acres 
of Land with the Shore divided-in: part from the continent 
by s Navigable Havenz The Leaſe expired; C: enters, the 
Pri an? 14M him, andthe Ling ſeizeth this Relinquiſhed 
Gr 

My Opinion is, That the King bath a part, the Prince 
a part, and the Subje& a part of this Ground; and that it 
is all within this Statue, but no- part thereof within this 


Commiſion, | 
| Pldwts of the Tootinid Lim, | 

The Points of this Caſe be three at the Common-law, 
and five by this Statue; + + | 

Biſs, * Whether Livery of Lands: may be made within 
the view. in-another Courty)-or not 2.7: 

Secondly; Whether Livery'by the view'may be 'giver'or 
taken by" Attornies, or not 

Thirdly,” Whether in-this caſe Livery and Seifin ma w 
made by Attornies,/ or that of neceſfity'it muſt be ma 
the Leſſee for years; and; who-muſt 56h 1 in making'of de 
Letter: of Attorhy'ro-take the Livery? All: which Potts 
I muſt maintain affirmatively, et(e C. the Subje&t cannot 
have any. Lands at all. 

Points on this Sratwee, { 

- Fa; Whether the Engliſh Seas be- within this Realm 
of England, and what intereſt the King: hath there, and 
what intereſt a SubjeQ' may have therem byeutome and 

preſeription;- and what is meant by the ſaid words, Jncres 
menturm & decrementuns Maris 2 

Secondly, Whoſe theſe new Iſlands be which-briſ there, 
and whether they be ſaid to be within the Realm, and 
what Laws govern the. fame's\ for. that it appears in my 
Caſe, that the Ground left between the Sea and the Haven 
isan I{hnd ?- + * 

 Thindlly, Whether-the-King' ſhalt have oll his Srodnds 
by His Prerogative; qrthe $1 »rwAy Aid'Preſetiptioni 
or the: Prince as partjeipating' of doth-*'or whether hy 
one ſhall have a parttheveob; pp _ 

ourthty, 
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Foxrthly, Whether the Grounds left by the Sea be with- 
in this Statute and Commiſhon, both or either of them, or 
neither oF them ? 'e; 4 

_ Fifthly, What a Haven, a Shore, and the Coaſts be in 
definition, and the ſeveral properties thereof 2 - | 


The Reader's Argument. 

And as it comes to my. turn, I intend to maintain the 
concluſion of my Caſe : And firſt of the firſt Point. - 

Livery and Sezfin is one of the moſt ancient' approved 
Ceremonies of the Law which hath been uſed for convey- 
ing of Landsz and the Law hath a more reſpe& thereto 
than toany other : And it cannot bedenied, but that it isthe 
moſt perfe& form of any, bythe which the freehold and In- 
heritance of Lands is transferred from one toanother, and all: 
Subjefs may give-and take Lands by this Ceremony 3 but 
the King onely is excepted, whoſe Prerogative, isfuch That 
as Lands cannot be taken from him, as King, but by Re- 
cord; fo Lands cannot be given or granted to him, asKing, 
but by Record: And in the fame degree is a Count Pala- 
tine in bis County, becauſe kehath there Jura Regalia : And 
this Livery and Seifer may be aftually and really done and: 
performed, or elfe it may be done withia the view of the: 
Lands intended to be conveyed. - 

And as touching Livery and Seiſiz: to be actually effected, 
if the Feoffment contain; Lands in two feveral Counties, 


and Livery and Seiſr be made in; one County in name of 


both, this will not paſs the Lands'in another county, be- 
cauſe the Land aflech by the Livery, which is local, and: 
not by the Deed. <5 | 
But in an exchange of Land in two ſeveral: Counties: by 
Deed, the ſame is good, for there the Land paſleth: by: 
the Deed. | | gf 

But if one make a Feoffment of a Manor lying in De- 
meſn in the County:of L. and in ſervices inthe County of 
M.. theſe fervices,. and fo Rents, will paſs by attornmenc 
of the Tenants, though they lie ina foreign oF"? 
oQ 


5» 


e8 E.g. fits 
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{oof an Advowſon appendant, and ſuch like, becauſe thoſe 
xents:and ſervices paſs:not by the local Ceremony of Live- 
77 and Seiſex, but by the Ceremony of Attornment, which 
is perſonal; and depends-upon the perſon which is tranſi. 
tory; wherain'l take this-difference, That if a Feoffment 
be made of a Manor by Parol, the Advowſon appendant, 
Villains Regardant, 'and Rents and Services by Attorn- 
ment:of Tenants, will not: paſs to the Feoffee, till the de- 
meſns and Lands be firſt conveyed: | 
- But if the Feoffment be by. Deed; then the Rents and Ser- 
vices will paſs by ;Attornment of the Tenants, and delive- 
ry of 'the Deeds, before Livery and Seiſir be made to paſs 
the demeſns. + L240 
- Then ſeeing that Land in one County will not paſs by 
Feoffment /by-:ex(preſs: Livery made in another County; 
if 'then the ſame maybe. paſſed:and conveyed by Livery 
within the view, is the queſtion of our Caſe: And in my 
opinion they may, becaule. it is a Ceremony performed by 
the eye, which is a'member or-inſtrument which hath his o- 
peration by aſpet, Tam procel quam prope. ERIE 
- But expreſs Livery and Seifin, which is done by the hand, 
cannot in reaſon be extendeg. tognother place than where 
the body is: And although the eye be fixed in the head, 
annexed to the body, yetlike the Sun, his beams are car- 
And: this Livery by the-view, is not a Livery in the 
County where the body's but properly in the County 
where the Land lay , which: was the obje@ of. the eye ; 
and in this caſe it is faid to be Livery onely, and not Live- 
ry and Seifin, becauſe the Seiſzre is properly when the party 
enters, 'and the entry of the partyis that which perfeRts the 
work, which is.in proprio comitafu. And for authority in 
the point, 28 Ed. 3. fo. 11. there 1s a Caſe according to 


my opinion, where the Husband at the Church door, when 


he was to take one to wife, he made a Deed of Feoffment 


-of Lands lying in another County to the faid woman, and 


then deli the Deed to her, and ſhewed her the Land, 


then 
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then they married, and he entred in claiming to-her uſe ; 
and theſe Lands were thereby well conveyed tothe faid wo- 
man by this Livery within the view, in another County. 


And of the ſame opinion (that livery may 
be given of Lands in another County within the 
view ) is Coke, r.Inkt, 6&3; | 


Now its fit to be declared,what view1s ſufficient, for there 
be two manner of views, The one ones : theother ſpecial : 
In the ſpecial view, every particular piece of ground is to 
be ſeen; butinthe general view it fufficeth totake notice of 
the grounds by the place they lie in: and in my opinion, 
The general view int my Caſe will ſuffice... Forif-one make 
a Feoffment in Fee of a whole Kland, or of 'a whole Ma- 
nor or. Town, and make Livery thereof within the view, 
this is good; and yet itis not poſhble to view every particu- 
lar piece of ground at once, for Trees, Houſes and Hills 
might ſo be interpoſed, that the view could not be taken 
of ſome par thereof, yet notwithſtanding view of the reſt 
will paſs. p- 07 2772 Ni TG 2 
Al if Lands be covered with Water, Ice or Snow, theſe 
will paſs well in a Feoffment or Livery in the view. 


33 


In Brook Title View plac. 101. the: Caſe'there may-give zrat ror 


the rule to our Caſe; for there'it is faid in a Writ of view; 
Tt is not neceſlary that all particulars in Specie ſhould be put 
in view, but to ſee the fields where the grounds lie promi- 
ſcuouſly it will ſuffice, and is a good and perfe& view. 

. Sed. eſt ur auter. diverſitie concernant veiwe Carſs. un fait 
Feoffment de B. acre que gift del anter parte dum Monntaine 
tont hors del 'veiwe, la lixery de teo meft bone ſans expres veiwe 
tamen tout voile paſſer per veiwe de parte &* ſic in mon caſe ou 
part” gift ſouth le floud: del mere ceo non. obſtant paſſe ut parcel 


del mannor. | F 


Aſeuns aver teneus & ceo Knightley pur us in 28 H. 8. in 28 H.8. 


Dier que Livery deins leveiwe doit touts foits eſte fait incaſes 
de neceſſaty ceo urging in reſpe@ del choſe ou del perſon, delchoſe 
| F 


quia 


- 
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quia leterre gift deb furder fide dun grand exveon inle exic oe ne 
Jwit effic facile acceſſe det perfom, qpeie gue le Feoffar ou Feaffee 
ſoit lawe on infirme,. © detraber: ceo inqueſtion Fas: aye miſs 
mon caſe quia le Feoffment & Linerey fuit ad plenitudinem 
maris f amen Jeo ſue de opiniow zoe Liverey deins Is veiwe pu- 
i eſte fait ſans aſcur matter de neceſſety ceo urging & ceo Jeo 
cole per le liner de 42 Ed. 3. Fitz. Feoftments 54. when 
the Son did give back the Lands to his Father as freely as 
Father hadfo IT Bng Les 
within the view : and tt doth tiot appear that either: this 
Livery or: [the other made to the ſaid; woman in 
ms wiere: made of any neceſiigy - urging the 
BOYS It! Tr $4. ? 5 $732] 
And there be ſome perſons which: can neither give-nor 
take by Livery -withig the view,and that ts where the Feaffor 
| > mr Major — jonalty , Dean 
Chapter | ; or corparate anc politique capacities 
camat' give. or take within the view. :- Some have held 2 
difference that a; Parſon of 4: Church might not-take by Li- 
very-within the view to. him: and his Succefiors, becauſe 
that came to him in hi fr. capacity, which bad'no- 
Eyes; but if he were. ſeized. in the right of his Church, * 
that he. might infeoff &S. thereof by Liverpawithin the 
it. view,: becauſe this was a: wrong ta the.Chuach,? and there- 
fore was in. the power. of | his natural Capacity, which 
had Eyes. | EluSlits [14499 | 
But the main Point in my Cafe is, Whether Livery with- 
in the. view may be giver and taken by Attorneys; and 
whether the view is ſo-incident tothe perſon, that it cannot 
I is true;that the perſonal view cannot belentto anather, 
or divided fromthe perſon, no more: cen the perſonal touck 
or a& of my hand be imparted t& another 5. and. yer ex- 
pre Livery, which is the Deed and a@ of the hand, may 
Sir Francis Engle fietd's Caſe in the ſeventh Refort: 
eld EdiwardCock,gives us a pretty differcuce, wheretheadto be 


_ done 
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done is inſeperably tied to ones perſon, and where not; as 
in the Caſe of 70s Duke of Norfolk, where upon con- 
veyance of divers Manors to Ph:lip Earl of Sounds his 
Son, there was a Proviſo, That the Duke might revoke 
the ſame upon Fgnifying of bis mind under his own proper 
band im writing, ec. This power of Revocation was not 
transferred to the Queen by the Attainder of the Duke, 
becauſe it was infeparably tied to his own proper hand : 
But che principal Cafe there of Eng/efield, where the Lands Canc. in 
were ſetled upon his Kinſman, 'with power, That upon © Cafe 
tender of a Ring by him lie might revoke the uſes, and this 
_ forfeit by tins Attatnder, and the Queen by a Lerter of 

Attorny made to two, did tender the Ring 3 for this was 
not preciſely or literally tied to Ewgle eld's perſba, no more 
than paymerit of Money, or fach 

And {6 in our Cafe, though by the Law I 4ake #t that 
Livery within the view niuft be #0 the view of both the 
Parties, yet this may be done by Attornies 5 for” as my 
own hand #s not preciſely ried by the Law to an"exprets 
livery , no more is my own eye expreſly tied to this 
view. 

AE Set by hi Ws dr bod oh 
the $ Balti n, the views 2” 
and waar} by the Writ is direted to the Ferns doe the fame; pores 

thoſe Caſes ah intelleQual view. will ſerve; 'as if the Calc. 
; roakt know the Land ; but ſuch an intelleQual view 
will not ſerve in a Feoffment, but there the view muſt be 
aGtual. 

Yet I take this difference, that if a Letter of Attorny be 
dire&ted to A. B:-to make Livery and Seiſſir, he cannot doe 
the ame within the view, for therein Ic ave purſue 
his Warrant 3 but if the Letter of Attorny be © pou, to 
give or take Livery within the view, 1 am of opinion, 
then the Livery may in ſach a caſe be given and taken by 
Attornies within' the view.” as well as LR Combe's Cafe in 
Sir Edward Cook's 9th Report, where 'it is affirmed that a 
firrender of a 'Copihold ante” x: and taken'by Attor- 


nies, 
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nies, which is as perſonal as this is in the taking part, be- 
cauſe Fealty ought to be made. | 

- : Some things:may in this Caſe be farther alledged in this 
third point, which I now have in hand, that-is, Who muſt 
make the Letter of Attorny on the Feoffee's part,, whether 
the Leſſee for years, or he in the remainder, or both of 
them : For Leſſee for years, it is to be noted, that his 
Eſtate hath not any perfeQion thereby, and he ſeems him- 
{elf but a Deputy, and if ſo, then a Deputy cannot make 
a Deputy z but yet he is not merely a Deputy, for if there 
be two Leſlees, the remainder in fee to F.S. one of the 
Leſlees may take the Livery and Seiſi» ; yet if a Letter of 
Attorny be made to two jointly, one of them cannot take 
it ; and if in our caſe the Leſſee had died before entry, the 
Livery might have been made to. his Executours, and 
powers and authorities cannot be apportioned and come 
to Executours in ſuch manner 3 Ergo, It is more than a 
power of a Letter of Attorny. for the. reaſons aforeſaid, 


and for theſe inſuing : For'the Leſſee for- years;cannot be 
prohibited from taking his, Livery. by the Leflor , but a 


Letter of Attorny may be countermanded ; yet the Leſſee 
alone cannot make this Letter of Attorny,' neither can he 


'- - In the remainder make the ſame, becauſe he could not him- 


{elf accept of the preſent 'Livery, neither can he meddle 


- with the preſent - poſſeſſion which a. Livery and Seifu 
yields. | 


F 


But-I am of opinion, That Leflee for years, and he in 
remainder, muſt join in the Letter of Attorny for theſe 
Reaſons :' CR 

 Firſ#, They were both one party to.the Deed, ſo ought 
they to be to the Letter of Attorny, which is to. give life 
thereunto. - | -f 

Secoydly, They be but in Law one Tenant. 

Thirdly, They ſhould join in Advowry. | 

And in' many. Caſes-the Leſice: ſhall have aid of him in 


remainder for, the privity, between their Eſtates; and.al- 


though the Leifee gets no Eſtate by the Livery, ſy 7 
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ſiſts himſelf thereby with the aid and ſtrength of him in the 
remainder, and the Livery goes through his Eſtate, and 
fo pafſeth into the remainder. 

Therefore my Conclufion is, that they ſhall join in this 
Letter of Attornyz and hereby I ſuppoſe I have conveyed 
a good Eſtate in the Manor to J.S. in the remainder, to 
maintain my poſition for him in the end of my Caſe, and 
here I end my Three Common-law Points, and now am 
come to the Statute. 

Notwithſtanding what 1s here affirmed for 
Law, it ſeems doubtfull whether this Livery 
within the view was well | pn : For, 

1. My Lord Coke 1 Inſt. 49. b. puts this very * #49 
Caſe, viz. A man makes a leaſe for years to A. 
the remainder in fee to B. and makes livery 
within the view ;. and he concludes that fuch l1- 
very 15 void : For 1t muſt be preſuppoſed (as 
my Lord Coke doth) that the Iivery is made to 
the Leſſee for years, as by Law it ought to be; 
for the livery could not be made to him in re- 
mainder, becauſe the Poſſeſſion belonged to the 
Leſke for years. And though the livery be not 
neceſſary in this caſe for the Leſſee himſelf, yer 
ris for the benefit of him in remainder. Now 
fappoling it to be made to A. Leſſee for years, 
ſuch livery is void, 1f made onely within the 
view, becaufe no man can take by force of a li- 
very within the view, but he that raketh the 
Freehold himſelf, which A. doth nor. 

Andas for the giving of livery in this cafe with- 
in the view to B. to whom the remainder in fee 
1S : 


0-4 K* WS 
WOE OE» 


_ 
_ * 
- [ 
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is limited, as well as to the Lefſce for years. It 
1s confeſſed here that he in the remainder cannot 
accept of the preſent livery, (though it ſhall 
cane to fas benefit) fo that the joining him 1n 
the Letter of Artorny with the Leflec for years, 
cannot make the livery within the yiew good ; 
ſeeing he 1s incapable of taking it, for that he 
hath not the Poſſcſlion. | 
.. 2. If bvery to 4. Leflce for years, given to 
him perſonally within the view were good, yer 

it ſeems doubtfull whether an Attorny can give - 
or take fuch livery wichin the view, th h the 
Letter of Attorny beſpecial zothat purpoſe : for 
if the Law allows not of any ſuch livery by an 
Attorny within the view , as my Lord Coke, 

x Inſt. 52: b. ſeems no be of opuuon, where he 
ſaith, that the Warrant is intendable in Law of 
an actual and expreſs hvery, and not of a hycry 

Yarhows 1n Law, and aites for it Tarhaw's Caſe, 3 Eliz. 

_—— then without queſtion the ſpecial direftion of the 

Party to give livery within the view, cannot 
make it good, no more than where a Letter of 
Attorny 1s to deliver livery of ſcifmn after the 
death of the Feoffor ; for no ſuch {ſpecial ap- 
pointment can controll a rule in Law ws 
contrary. . | 


Lefturg Primd. 


The Reader's Argument -- 24 the Statute 


and Commu 


The Sea within the Realm of England. 


Irſt, touching our Mare Anglicune, | in whom the inte- 
| reſt therein is, and by what Law the Government 
thereof 's, is a fit queſtion, and worth the handling. And 
” = —_— therein, I hope to make it manifeſt by 
mes of great worth. and er, 

therein theſe powers and propertics,,. 


org, t 


F. ba _ 
2. = yy ; 
. 3. Proprietatem tans QUAN 4gue. 
4. Poſſeſſronem &- Proficunnr ite. quam Perſanale.. 
And all theſe he hath by the Common Laws of Ezgland : 


in the 6th of Rzhird the d, Fitz, Prot. 46. it isfaid, 6 x; 2. 


That the Sea is within. the Legiance of the King, as of bis 
Crown of England 5 Fhis proves that on the Seas the King. 
hath Dominationens © Inperinne ut Rex Auglie, and this 
by the Common: law of Ezglend. 


The Charter of the Admiral of England hath theſe words Admirats- 
init, Qzod hubeat poteſbatens in cauſie maritimis ac ommig Char. 


bona waviata F lotfarr letfam & Lagan ac onnia bona Merci 
mania © catalla in mare deperdita ſen extra mare projetia ac 
omnia: caſnalia: tan in vet ſiger mare vel littore- 
crecas vel cofteras maris quam in vel ſuper aquas dukes parts 
flumina rivos aut alias locos fuperinundatos quoſcunque tuter 
Fluxun & vefluxum mari cen aque:ad plenitadtinens 2 qui- 
A primis pontibas verſus Mare per totum: Regan 


£  w-wO9Y This: Charter is —— — 
land, quod eſt Lex. Anglie. 


The 


Ir. 


4 


Prerogativa 
Regrs, CI, 


Sir Henry 
. Conſtable's 


Caſe. 


Stat. 18 E.3. 


28 H. 8. 


ar H. 6. 
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The King grants to the Admiral thereby power in Ma- 
ritime Cauſes, which proves the King's legal power and 
juriſdiction on the Seas, ; 

He grants to him boxa i» mare deperdita ſuper mare emer- 
gentia & extra mare projeda, which be profits ariſing on 
the Sea. 

And all theſe are ſaid to be per #0tum Regnum Anglie ; 
Ergo, the Seas be infra Regnum Anglie. "7 

In the Eleventh Chapter de Prerogativa Regis, it is de- 
clared, nod Rex habebit wreccume Maris per totunms Regnum 
&+ Balenas &+ Sturgiones captos in Mari vel alibi infra Reg- 
rum Anglie : and this was by the Common Laws before 
ever this Statute was made ; for as the King was and is the 
moſt Excellent Creature within his Realm, ſo the moſt Ex+ 
cellent things which Land and Sea afford are appropriate 
unto him. And this Statute alſo proves the Sea tobe 77:- 
fra Regnum Anglie, and that the _ therein, and there- 
on ariſing belong to the King by the temporal Laws of 
England. : | 

In the Caſe of Sir Herry Conſtable in the Fifth Report of 
Sir E. Cook, it is ſaid, That F/otſar, Jerfer and I agan are 
goods on or in the Sea, and that they belong to the King, and 
the King by his Charter granted them to the Admiral. 

The Statute of the 18th of Edward the Third ; Let the 
Sea be open fo all Strangers © and the Statute of 28 H. 8. 
Chap. 15. If any Treaſon, Murther, or other Felony be done 
on the Sea-coaſt, the Offenders ſhall be tried in ſuch Count 
as the King ſhall appoint by Commiſſzon to be dire&ed to t 
Admiral and others, to try the ſame per Sacramentum duo- 
decim , - which is by Jury. 

And the Statute 31 H. 6. Chap. 4. there is a Reſtraint, 
That no Subje& do attach any Stranger in amity within 
this Realm on the Sea. | ; | 

Here the Statute-laws are in force on the Seas, as ap- 
_ by the examples; but theſe ſeem to tie the Perſon 
onely. | 


And 
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-- And in the-[riſh Reports of Sir Fob Davies, -tn the Caſe Sir Fobn Da- 
of the Royal-Piſearyof the avrne, it i ſaid; (That the Sea" - 
is the King's proper. [nberitanteir:: 27 on vin och nd « 

; And Mr. Brad, 'Gb.% cap:12«.mm his Title' de acqui- Brafn. 1. 2. 
rendo rerum domino, (etteth forth: a ;preſcription- in theſe <2: '2- 
words, nod. F. S.:&* antecefſores ſui fuerunt quiet* de Theo- 

lonio &+ aliis conſnetudinibus. dandis per totum Regnum An- 

glig tam per terram: quam; per mare <and-many times in that 

Chapter he reiterates the fame words 5 which is a ſtrong 

proof that the /Sea'is infra Regniem Anglia, and that the 

King governs there by his Common Laws of Ezglard ; for 

that preſcription is a main and material point of the Com- 

mon Law : And the like is alledg'd in Sir Herry Conftable's 
Caſe 'by way of Cuſtome in the Citizens, as:of Briſtol, 'to 

have Flotſar on the Seas between the high-water andthe 
low-water, Marks. | 1 


For thePrerogatiye and Intercſt that the King 
of England hath, in-the: Seas of, England, and the . 
Antiquity'of the'Court'of Adnmralty;' See the 
Record in/Co. 4 Inſt: 1.4.2. a. 
. So I take -it-I have proved the. King full Lord and 
Owner of the-Seas, and. that 'the:Seas be within the: Realm 
of. E»gland 3:and' that l. have: alfo proved: it; by: Ancient 
Books and Authorities of 'the: Laws, and:by Charters, 'Sta- 
tutes', Cuſtoms and Preſcriptions, © that the Goverriment 
therein is by the Common Laws of this Realm. . 
One Caſe and_one Statute: ſeem-to.ſ\way tothe contrary, 7c; caſe. 
and that is. Lacy's Caſe , - where: one: was ſtricken:an the 
Seas, and died on the Land, that the Common -Law-could 
not try this Murther : It is true, becauſe that Trial was to 
be by Jury, which muſt come out of a proper County, 
which could not in this Caſe, becauſe the Sea was not 
within County+ground, -and fo no Jury could: be ſlump - 
nec there-: 250 1 210tÞ32f; Holt ns 2 oradt throw CY 3 


| G : And 


# * the Laws Imperial; us by he Rell be 7 rk and okers 
£D her ces pail the i" —<ireo Caſe of Shipping, and 
% IP Doe ei gon hath neither 
- the property of the Sea, nor the real and perſonal profits 
- . there anifing, but-by the Common Laws-of England, and 
150 16 EL. nn I5 and 16 &/iz. i» Dyer, where 
_; anefya yan. racagabrr-on dau. hwapenbag the Queen 3 


ug | - And i in Sir Fobu Davis. his Report ts, Piſcar. de 
5 | Ban JS. That the King ſhall have the Land 
3? gained gut of the Sca. 


Which muſt needs be by che Common: Law of By land ; 
forino Law gives the 'King any Soil, but ofiely che Com- 
mon Laws of Ezglard; fo this is ſufficient proof for the 
real profies, and for the perſonal profic the Chanter of the 
Admiralty and other Caſes aforeſaid make it manifeſt. 

13 R.2. Raft. | And there is a Statute made i mW 13 Xa. -cap. Ss, which re- 

admiralry.' ftrajng he  Admiral-that he do; not medille with any thing | 
done within the Realm, but.on the. Seas; by\which it | 
be colleQed, that the Seas be not within the Realm of 
England - But i inmy opinionithe-intent of that Statute did 
Jar 27 limit the Admiral:how tar he fhould'extend his Ju- 
mfdicion; ithan-ang: way to fet forth the bounds of this 
Realm: > ulinichycomlaſon hereinis, That my Statute 
hath his-extent within all the Realm off Ezg/ard ;' and that 
Engliſh Seas being within the Realm, be wichin the bounds 
- of my ſaid Stare of Sewers,: and that Statute-law is in full 
power onthe Seas, — the SOane and 'Statutes'mentioned 
pps, i doth appear. 


Of Hands. 


Ecaufe in wvy Caſe in matter, though not im expreſs 

words there is an Iſland, therefore it comes now fitly 
in turn to declare whoſe the fame is in. ownerſhip, _ 
| what 


De Injube. 
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what Laws the fame is to be governed by:: Andfirft, of. . © 
the definition thereof : Fuſtiniau in Suis Inflitetionibue Defuiri fiitid Ine 


fith, that I»/ula eff locws undique circumdatas aquis, p; 153; Ms * 
And with this agreeth Britton, in his Title of Purchaſe, 
England of it @it is not [»ſula, becauſe it is not nndique Anglia. 
circumdatue aquis. But Exgland and Scotland be 'one 1n- Soria. 
tire I(land , and the moſt famous in the whole Worlds 
England, take it per ſe eff peninſula, that is peze: Inſula, al- reninjule. 
moſt an Iſland ; for on all parts it joins to the Sea, but to- 
wards ſome parts of Scotland. df Fg | 
 Gernſey and Fernſey be Klands on the Sea, but it ſeems Gerry. 
by the Reſolutions in Ca/viz's Cafe, the 7th Report, That 7-16 
they be not within the Realm; nor governed by theſe 
Laws, becauſe the King hath them by his Title of France. 

The Ifle of Max was in times paſt a/petty Kingdom, and 
had a King, but he was onely as a Viceroy, and under the 
King of Ergland, as by a Record. | | 

Where Arto/d, King of Mar, made ſuit tothe King of 
England to come into England; but whether Mas be with- 
in the Realm or not, ſeems to be put without: queſtion in 
Sir Edward Cook's Caſe of Calvin, and by Kelway's Reports, 
11 H.8. that it is not, for there an office found after the rr . 8.- 
death of the Earl of Darby by a Writ out of the Chancery {v9 8 
of England was avoided, becauſe as the faid Books :do: af- 
fiim Max was not within the'Realm of Eng/and; but'un- 
* der the favour of theſe Books, that is no neceſſary cauſe to 
avoid that Office 3 for in my opinion the ſaid of the 
Earl of Darby was void, quia in Mar breve Domini regis 
0n Currebat, and ſo in the County Palatine of Cheſter, 
breve Domini regis non Currit, 161. tamen Comitatay Ceſtrie 
eſt infra Regnum Anglie. Mr. Cambader inhis Hiſtory de Jr Camden. 
ſxlis is of opinion, that Maw-was a Member of the Realm of 
Ezgland : and therein he hath theſe words, That Mer is 
an If}and firuate in the mid-way between Exgland-and Ire- 
land. Sed de qua utrique terrarum applicari de Fure debnerat 
'ab antiquis non ambigebatnr, demmm in hunc modum lis ita 
quievit quonian adveFos —_ Cauſa venenojds hac terra 

2 Vermes 


NWS: DE ZE SY o HS W LEON = 
, « «1 x C UL 4 O Py "P * p6 b. 4 T 
Toby © ws. a4, JEEERS: So no SEA yes 
; -. Lf $. —" F. 8 id pg SS SEE 3 
Y 2 ui ” AX 7 « n 
bo n < - A « o* F 
4 I 


Cambden , 
fol. 707. 


Nova Inſula. 


Iuſtinian. 


Britton 86. 
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vermes 4dmifit, ergo cam Britanni applicandamCenſura Com- 


+ ommnis diffavit., by which it may appear, that: the Iſle of 


Member thereof. i +: 


-. - Bur Edo take the Ile of Wight originally to be parcel of 


England,” and 'is' a part of the County of Hampſhire, and 


was as it 'were divorced: from the Continent as was, Sicily 


" from” Iraly3 the -one, as Pocts-feign, was parted from the 


Continent or main; Land by:an Earthquake ; ithe other, as 
is imagined, by the rage and .yialence of the Sea * In/ala 
VeTis _ Cambdenus in ſuts inſultis Britannicis, fol. 707. 
eft pars Comitatus Hamtonie &+ 2 Continente Britannie avul- 
fa eft ut cobeſiſſe yidebatur;;\' for many do imagine that it 
was "torn from the; main: Land' by the violence of Waters, 


” asof late'yeays parcelof the Spirnhead in Yorkſhire, which 


before-did adhere:to the Continent, :was torn therefrom by 
the Sea, and is now in'the nature of an'Ifland : Yet the 
fame'is. within the Realm of E-gl/ard, and remains parcel 
of Torkshire'; arid: the like :is faid:of the Iſland call'd S;4. 
Many other ancient -Hlands-there -be , which being in the 
Engliſh Seas: \be: patcet:of.this Real, which I will-paſs 
over toavoid prolixity. T6225 | : 

But in our Caſe a-new Hland is riſen _up in the Engliſh 
Seas, towhom the fimein'point of property and ownerſhip 
ſhall belong, and what: Laws'the ſame ſhall. be governed 
by, comes now juſtly to'be diſputed of, J»ſtinian in his 
Inſtitutes; De rerum Diviſions, ſaith, 2uod inſula in mari 
rata (ut Delos). eſt primi occupantis. And Britton, one of 
our ancient Writers in-his Book Titxlo Purchaſe, fol. 86. 
faith, That if a'new. Iſland riſe; up inthe Sea, datwr primo 
orcupanti,. and:agreeth.fully with Fuſtinian therein 3. but 
faith he, If it be taken: or divotced from the Continent, 
then it continueth tothe: former Owner 3; but Gnry our: 
Law of Exgland: doth: not; agree: with either of thoſe Ay- 


*thours in the point:of owner{hjp.. - For,. if, as 1. have for- 
« merly deliveredit, the Sea.in-preperty,poſlcſtionand-profit, 
tam irv aqua quant.iu ſolo, helongs to the. Kiog in the right. 
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of His Crown of Ezgland, as I take the Law clearly ito be, 
then it followeth as a conſequent, That the Ground"which 
was the King's when it was covered with waters, is His alſo 
when the waters have left it 5 For our Law admits not any: 
thing, either real or perſonal to go primo occuparti; but 
when an- Owner cannot be found, the Common Law 
gives it Domino Regz, as Waits, Strays, Wreck of the Sea, 
Treaſure found, Eſcheated-Jands, and fach like; fo that 
my opinion is conceived in-this, that in point of ownerſhip 
and property, the ſaid new Iſſand is-the King's. 

But yet I am hkewiſe of opinion, That a new I{land ri- 
ſen from the bottom of the Sea, although it be within the 
Realm, yet it is neither within County, Pariſh nor Town 
of this Realm, till the: King by his Edi&& or Proclamation 
have ſo declared it. | 

There may be Iflands alſo within the Land compaſſed 
about with freſh Rivers, as the Iſle of Axholm in the Coun- 
ty of Lincoln, and Sheppey in the County of Kezt, and 


divers others. But Mr. Bra&on in his Book de acquirendo Brafongtib.r: 


45 


rerum dominio, doth very well deliver the Law concerning <?: 2- 


his new Hlands which ariſe in great Rivers; his words be 
theſe, Habet etiant locum eadem ſpecies acceſſionis Infula nata' 
in flumine quod fi quidem mediam partem teneat Communis eſt. 
eortm qui pro indiviſo ab utraque parte fluminis prope ripans 
predia poſſadent pro modo latitudinis cujuſcunque funds que 
latitudo prope ripam ſit que ſt alteri parti proximior ſit, eoruns 
eſt tanta qui ab ea parte prope ripam predia poſſedent -* Si au- 
ters inſula in Mari nata ſit quod raro accidit occupantis fit- 
Domini Regis non tamen credas proprinm alicujus agrum in 
formam inſule redai# inſulam eſſe ut ecce flumen dividatar im 
ſuperiori parte &* circuit agrum alicujus & demum infrain quo 
caſu ejus erit ager cujus prime. fuerat : Cavendum quoque erit 
in metienda vicinitate inſularum quia poteſt quis in boc'de fa- 
cili deciptponatur igitur pun u9:quod in medio inter utrumque 
agrum &- ſecundum hoc ſi inſula citra punFum ſit velhujus 
tant vel illius tant erit fi autem ſit & citra punFum &- in 
#p/o. pun@o &' ultra tunc pro indiviſo « Communs erit ut tan-. 
; : tar: 
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tam nahi de ipſo inſuls cedat qua continentnr in medietate 


pin#3nſque ad agrum menn. Si antem inſula rotunda inve- 
wxiatur hoc obſervetur quod omne quod propinquins eft mihi ce- 
dat, & ita vicino cedat quod ei vicinins erit. | | 

But whether the Laws of this Realm be of force in the 
faid new-ſprung-up Sea Iſlands, or not, is a queſtion : It 
appears in Calvin's Caſe, and in the Caſe of the Taniſtry 
in the lriſþ Reports, That if the King conquer an Iſland or 
Nation, the ſame is no part of Exzgland, nor the Laws of 


 E»gland there in force, till the King ſhall ſo declare the 


fame, but the own proper Laws ſeem to be in force there; 


but if the King conquer a Nation from an Infidel, ' there the 


ancient Laws of that Nation upon the conqueſt are extind; 
but the Law is not-{o of another Chriſtian Region, as Cab 
lis, Guyen, Buloign and the like. And although Ireland 
was under the obeyſance of the King, yet the Laws of 
England were not there in force, till the King fo declared 
the ſame. 

And although Wakes before the Reign of E. 1. was with- 


in the Fee of the King of Erglard, yet was it not parcel- 


thereof, - till the Statute of 12 E. x. fo made it; and al- 
though that Statute ſo annexed Wales to England, yet be- 
ing but by the word or figure adjun#a, the Laws of Eng- 
lend were not totally in force there till the Statute 27 H. 8. 
fo declared them, as is holden in Rice Thoras's Caſe in Plo. 
Com, but notwithſtanding whether Wales be within my 
Statute, or not, is queſtionable, for theſe Reaſons follow- 
ing: Firſt, it is clear that a general Law unſtinted and un- 
bounded ſhall extend to Wales as well as to England ; but 
our Law grants Commiſtions within the Realm of Ezg/and, 
and fo preciſely preſcribes it to bounds ; and it may ſeem 
that the Parliament took it ſo in 1 Mar. cap. 11. where 
Commiſſioners of Sewers were authorized in the County 

of Glemorger, which, as 'may be objeted, .nced not, if 
Wales had been formerly iſed : and ſome new Sta- 
tates, 2s that of Alchouſes in 1 Far. cap. 9. and that of 
Rogues, 1 Fac. cap. 7. extend the fame tothe Realm of 
England 
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England and Dominion of Wales, as if Wales ſhould not be 
contained in the words, (the Realm of E-gland) yet not- 
withſtanding in my opinion this Statute of 23 H. 8. extends 
to Wales; for although the Statute of the firſt of Mary gave 
power to Commiſſioners in Glamorganfhire, that was for a 
ſpecial purpoſe, which, as was conceived, the Statute of 
23 H. 8. did not in Ergland extend thereunto, that as for 
the carrying away of the Sand which was thrown uv 

their Groundsz but- in that Statute it may well be per- 
ceived, that the Statute of '23 H. 8. was of force there ; 
and inſerting the words, Dominion of Wales, in the faid 
Statute of Poor and Rogues, was rather of ſuperabundance 
to ſatisfy ſome which might #odunr ir ſcirpo querere, make 
a doubt where none was, than that they were: there put 
for any neceſlity requiring the ſame : But I am of opinion, 
that in this new-ſprung-up Iſland the Laws of England are 
there in force, becauſe when it was Sea, the ſame was un- 
der the Government of theſe Laws 3 and although the na- 
ture and quality thereof be changed, viz. dry Land for 


full Sea, 'yet the fame Laws and Government remain in 


force ; ſo that I hold this new Ifland within the Statute, 

and that the property thereof'is the King's. | 
Now accaſion and time you me fit opportunity to treat 
of Grounds which be newly gained from the Seas. If, as 
I bave formerly declared, the Grounds be the King's when 
they be covered with Waters, it muſt needs be held an in- 
fallible ground, that they be alſo the King's when the Wa- 
ters have left them dry z and when the Waters had their 
being on the ſame, the whole Profit there —_— ap- 
pertain to the King ; yet 1 have known in ſome Countries 
where the Frontagers have claimed thoſe Grounds fo left, 
by a pretended Cuſtome of Frontagers, and ſome probable- 
reaſon might be ſhewn, wherefore they ſhould have the 
ſame; for as their Ground was neareſt the Sea, and fo- 
next tothe charge to repair the Defence, and next to the 
loſs where any overflow happened, it might therefore 
ſcem reaſonable , that as they were put to the _ 
| rge, 
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charpe, and in peril of the loſs of their Lands, that 'ſo if 
Lands were left by the Sea affront them, that theſe Lands 
might accrew. unto them-as a reciprocal conſideration for 
their charge and loſs 3. but-I take it that of late-the Law 
hath in theſe Caſes been oftentimes ruled: for the:King a- 
gainſt the Subje& ; for at Croft in the County of Lincoln, 


| 1600 Acres were gained from the Sea, affront the Manor of 


Sir Valentine Brown there, yer he was put to obtain a grant 
from the King thereof : and one Buſhey of St. Kegneys 
claimed Grounds left by the Sea, by the faid pretended 
Cuſtome of Frontage, but they were decreed againſt him 
in the Court of Wards, in 12 Fac. R. in which Caſe | was 
of-Counſel: For it were inconvenient that the Subject 
ſhould have Frontage, and-yet no bounds;preſcribed there- 
to; ſo that ten thouſand 'Acres might be left affront a 
Man's Manor, ; which were not fit a Subje& ſhould; have 
this large Inheritance by pretence of ſuch allowed Cuſtome; 
and I ſuppoſe I may herein ſay in this Caſe, as Mr. Plowder: 
doth of his Silver Mines, 'That it is inconvenient a Subjet 
ſhould have the Silver:Mines in his Grounds, | for ſo might 
he become richer than the King. - : 56h 
So it is not fitting that a Subje& ſhould :have the 
Grounds left by the Sea, when ſo much may happen to be 
left as the King's own Lands in the Realm come to; and ſo 
becauſe niminm ſe exaltat in prerogativam Regis, T am of 
opinion the new gained Grounds from the Sea appertain to 


- the King as a Royal Eſcheat, and not to the Subjeq ; but 


in my Caſe here is a preſcription where the owner of the 
Manor hath Incrementem & decrementun Maris ; of what 
force this is, is now to be-argued ; therefore I. will now 
declare what intereſt a SubjeQ can or may challepge in the 
Seas, in Grounds gained therefrom. \obatolg « 
Perſonal profits arifing on the Sea, SubjeRs may have and 
challenge by cuſtome and preſcription, as to have. free-Piſ- 
cary onthe Sea ; and a Parſon had Tythes of Fiſh gotten 
in the Sea by-the Inhabitants-of his Pariſh; and yet the Sea, 
nor any part thereof is not in; any Pariſh, but it followed 
the perſon. | In 
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In Sir Zenry Conſtable's Caſe, the Citizens of Briſtol Sir Hemy 

claimed Flotſan ( which. be. goods floating in the Sea ) (97fv"s 

by cuſtome, ini Bra&or, cap. 12. one alledged to be dif- Bram. 

charged of Toll or Cuſtome on the ſeas by preſcription, in 

the Caſe of the Swans; in Sir Edward Cook's 7. Report, 

one preſcribed to have game of wild Swans at Abbot--Caſe of 

berry, in a Creek of the Sea, which is a member or arm of *%* 

the Sea: and in Sir Hezry Corſtable's aforeſaid, it istakenand 

received for Law, that a SubjeQ's Manor may extend to 


the low-water mark by preſcription. 


So it was reſolved and adjudged by all the Ba- 
rons of the Exchequer, 16 Car. 1. in Ca. ſcacc. 1n 
a cauſe by Engliſh Bill between the King's Attor- 
ney, and Sir Samuel Roll and others. Thar the sir Samet 
Soil whereupon the Sea flowes and reflowes, ſcil. 
between the High-water mark and Low-water 
mark, may be parcel of a Manor of a Subject. 
Roll abr, Prerogative Le Roy, 170. 


And ſeeing all theſe a Subje& may have in and on the Seas 
wherefore then ſhould he not have all the grounds left by 
the Sea by preſcription? To that I anſwer, That he cannot 
baveclaim in any thing by preſcription and cuſtome, but that 
which lieth in uſe, which is the life of themboths butLands, 
and Grounds which have alwaies been Sea, could not be nor 
lie in uſe, and therefore they cannot be claimed, nor the ſame 
can be bounded out by preſcription or cuſtome; yet Lands 
between the high-water mark and low-water mark the 
bounds thereof may be preſcribed to belong to, or to be 
parcel of the Manor, becauſe in every 12 hours, or in every 
day they lie dry, and ſo a Subje all that time may have uſe 
of them, and. ſo of all the reſt of the ſaid things, butin that 
which never lay in uſe, no cuſtome or prefcription could 
take hold on, infomuch that in my Opinion, no preſcripti- 
on nor cuſtome can fetch Lands farther than the low-water 
mark, H Grounds 


tht i 
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UT now what grounds ſhall be ſaid aleaving by the Sea, 

B is apoint in-my Caſe alſo, foritis certain that at ſpring- 

tides the Sea uſeth to overflow the Marſhes in Lincolnſhire 

and Norfolk, andreturneth within a ſhort ſpace again ; theſe 

being uſual and annual, be not accounted grounds left or 
gained from the Sea 3 ſo becauſe the Marſhes in Lincolnſhire 

and the Sands in Lzzcolnſbire be overflown every 12 hours, 

and then dry again, they are not accounted grounds left or 

gained from the Sea, becauſe the Sea hath daily her recourſe 

r5.Eliz, Dyer thereon : and- therefore in 15 and 16 E/iz. in Dyer fo. 326 
_ in the Cafe there was a quantity of ground was left by the 
Sea, and whether the King, or he whoſe grounds were ad- 

joining ſhould have them, was there made a queſtion; but 

m that Caſe there is an excellent preſident ſet down, very 

48. 3; t for the handling of this point, put in 43 E.3. Contra 
Abbat de Ramſey de quodam proceſſu in Scaccario fa@o verſus 
dif Abba” ad oſtendendumquareSexagint acre mariſci in ma- 
us dons Regis non debent ſeſiri quas predif® Abbas appropriavit 
f#bi &+ donmi fue ſine licentia Regis ſuper quandam preſentation” 
virtute cujuſdamgeneralis Commiſſior' de terris 2 Rege detentis 
&- concelatis. Abbas reſpondit quod ipſe tenet maner'de Braunceſt 
quod ſituatumeſt juxta mare et quod eſt-ibid. quidam matiſcus 
qui aliquando per fluxum maris minoratur & aliquando per de- 
fluxum-naris angetur abſq; hoc quod appropriavit ſibi-prout-per- 
preſentation' predic ſupponebatur. And the Attorney of the 
King maintained the contrary, and thereupon the King and: 
the Abbat were at an ulue; fo by the Caſe I. gather theſe 

matters: ; 

Firſt, That if by little the Sea ſometimes decreaſe and: 
leave ſome parcel to the Land, and ſome other times run 
over the ſame again,. this ground: belongs not to the King ;. 
for theſe be grounds whereto the Subjet may have a. 

property,. as in the grounds of.the ſhore, but otherwiſe it. 
| bs- 
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is where great quantity of ground which had always been 
drowned before is left, that belongs to the King. 

Alſo by this preſident the Law was takento be, that theſe 
grounds left by the Sea to the Land, were in the Coun- 
ty of Norfolk, whereto they did adjoin, and in my opini- 
on within that Pariſh whereto they lay; tor there was a Pre- 
ſentment, which was by a Jury of Norfolk, and the Jury 
taken to try an Iſſue muſt be de viceneto ejuſdem comitatus - 
but note there, the Prefentment was by a Jury de Corpore 


Comitatus, in 22. Lib. Aſſif. pl. 93. - The Caſe was, That 7; 22, 47: 
a River of water did run between two Lordſhips, and the ?' 93: 


ſai] of one fide, together with the River of water, did 
wholly belong to one of the ſaid Lordſhips, and the River 
by little and little did gather upon the foil of the other Lord, 
but ſo ſlowly, that it one had fixed his eye a whole da 
thereon together,it could not be perceived; by this petty and 
unperceivable increaſe, the increaſment was got to the 
owner of the River, but if the River by a ſudden and unu- 
ſual floud had gained haſtily a great parcel of the other 
Lords ground, he ſhould not thereby have loſt the ſame: 
and fo of petty and unperceivable increaſements from the 
Sea, the King gains no property, for De 92inimis non Curat 
Rex; but put the caſe the Sea overflow a field where divers 
mens grounds lie promiſcuouſly, and there continueth fo 
long, that the ſameis accounted parcel of the Sea, and then 
after many years the Sea goes back and leaves the ſame, but 
the grounds are ſo defaced, as the bounds thereof be clean 
extinct and grown out of knowledge, it way be the King 
ſhall have thoſe grounds; yet in Hiſtories I find that Nz/zs 
every year fo overflows the grounds adjoining, that their 
bounds are defaced thereby 3 yet they are able to ſet them 
out by the Art of Geometry. 


Butif the bounds can be known, in ſuch Caſe, 
if the Sea hath overflowed a man's Land for 
forty years, and then goes back, he ſhall _ 
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his Land again, and not the King. Mich. 9 ac. 


Roll abr.x68. per Ccke © Foſter, Roll abr. Prerogative Le Roy: 


68. 


The Prince Fheſe grounds in my Caſe which are left by the Sea, and- 
Eount Pala- [je from the haven next to the ſhore, are as I have former- 


tine of Che- 


fter. 


Bar bley's 
Caſe. 


ly delivered it within the County Palatine of Cheſter; and: 
therefore whether the Prince or the King ſhall have them, 
ts now my queſtion : The Prince hath not onely Fara Regalia, 
but alſo Eſcheta Regalia within his ſaid Palatinate, and.ſo in- 
my opinion isnot onely owner of the County, but Lord of 
the Prerogatives there, and all Juriſdiction is to the Prince, 
onely a Writ of Error lieth in the King's Bench of a Judg- 
ment there, like an Appeal toCzſar, then he 1s Lord of thoſe 
Laws by which the Freehold and Inheritance of thofe lands 
be ruled, wherefore then ſhould not theſe lands belong to 
his Grace 2 And firſt it is uſual'to have a Commiſſion di- 
rected to enquire of theſe Lands »t de zerris concelatis, and 
this inquiry ſhall be by Commiſſion; if that Commiſſion 
be to iflue out of the County Palatine of Chefter, then the 
Eands would queſtionleſs fall tothe Prince, and the enquiry 
to be made of the Freeholders of the faid County Palatine. 
The Caſe put in Bark/ey's Caſe inthe Comment. of Mr. Plow- 
den, fo. 129. doth force much againſt the princes Title; for 
there it is put, that the Biſhop of Dxrhamhad Liberties and 
Privileges in Terris ſuis inter Fluvios de Tyne & Teſe, and af- 
terward purchaſed more Lands between theſe two Rivers, 
the ſaid-Liberties and Privileges ſhall not extend thereto; 
and ſo if one have a Warren in his Lands in Dazyle, and he 
purchaſe other-Eands there, his Warren cannot be exten- 
ded upon theſe new purchaſed Lands, for ſaith the book; 


| Things-or privileges confined to-certain Precin&®s or Domi- 


zions, cannot be extended farther, though the Dominion be in- 
lerged, and thatthey ſhall not be inlarged with the inlargement ;; 
but the - County: Palatine veſted in the; Prince, is pre- 
feribed; within no. other bounds than the word County 
goth confine it ;. and therefore this falling to'be- within the 
County, 


fl 
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County, ſhould be properly his, and as I am informed, 


- the Prince hath ſpecial words therefore in his Charters, if 


it were granted that theſe grounds could be claimed by 
Charters ;- but I am clear of Opinion, That no increaſe 
of the new left grounds can poſhibly become within the 
County of the City of Cheſter 3 for the bounds thereof can- 
not extend over that circle which their Charter hath con- 
fined them to : and fo for the cauſes and reaſons formerly 
declared, I take it, That the faid I{land is the Kings, the 
ground left between-the haven and the ancient ſhore, be- 
longs to the Prince as Earl of Cheſter; and the ſhore be- 
cauſe of the ſaid preſcription appertains to C. the Subject 
as parcel of the ſaid Manor ; and ſo according to my ſaid 
concluſion of my Caſe, here the King hath a part, the 
Prince a part, and the Subje&t a part of the grounds left 
by the Sea. , 


My Tenets therefore be theſe - 
Firſt, that the Subje&t may have the grounds of the Sea 


to the low-water mark, and that no Cuſtome can extend - 


the ownerſhip of a Subject farther. 

T hat a Subje&-cannot have the grounds tothe low-water: 
mark, but by cuftome and preſcription, and I take it that 
it is very diſputable whether grounds before they-be relin- 
gong by the Sea, may be gained by Charter and grant 
rom the Crown; 1 ſuppoſe they may. | Tor! 

That the words incrementum & decrementum maris are 
fully deſcribed by the faid Record of . 43 E.'3.- off 'the 
Abbat of Ramſey : that is, That if the decreaſe of the Sea 
be by little and-unperceiveable means, and grown onely in 
long traQt of ' trme, whereby ſome addition is made to the 
Frontagers grounds, theſe by theſe words may appertain 


to the SubjeA; and herein the ſaid words have no other 


operation, but Lands left to the ſhore by great quantities, 
and by a ſudden occaſion and perceiveable means, accrew 
wholly to the King.. 

That 
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" That the-increaſe to the ſaid County Palatine, for the 
cauſes aforeſaid, doth appertain to the Prince as Earl of 
Cheſter. | 


The Shore. 


FyilT now I am arrived at the continent, and the firſt 

ground I ſet my foot on is the ſhore, which in Latize is 

called Littus Maris, it taketh the name wholly from the Sea, 

as partaking moſt with her nature, and. ſo Ex digniort parte 

appellatur; yet it 1s not all one with the Sea, nor with the - 

Bratton. Land, but participates with them both: And Mr. Bra&oz 
in his ſecond Book , Chap. 12. ſaith, That Littora Maris 

Puſtinian. acceſſoria,what the ſhoreis appears by Juſtinian the Emperour 
in his [-/titutes, lib. 2, pag. 141. and 1s there thus defined, 

Littus Maris eſt quouſque maximus Hibernicws, & jus fluFus 

eluderet &- quonſque fluFus Maris in eſtate longins exeſtuat; and 

Cicer.. with this agreeth Czcero Topicornm, The ſhore is not counted 
for lands or grounds gained from the Sea, orleft byit, becauſe 

| at every full Sea it is covered with the waters thereof. In the 
Mat.13. 2, 3. 13th Chapter of Sz. Matthew's Goſpel, ver. 2, 3. it is ſaid, 
That our Saviour Feſ#s. went into a ſhip, and fate there, 

andthe whole multitude ſtood on the ſhore, and he ſpake 

unto them: Hereby it appears, that the ſhore was the dry 

| land; becauſe they ſtood thereon; and it was a great quanti- 

ty of ground, forthereon ſtood a multitude, and it was near 

the brink of the water, . becauſe they heard Feſzs ſpeak unto 

them. out of (the ſhip. In. point of property and owner- 

Gp it is.the King's, - as Lord: of the Seas 3 but as Sir Hezry 
Conſtable's Calc is, a Subje& may have the ſame, as belong- 

ing 'to his Manor by-preſfcription. In the Imperial Law 

which the Civilians uſe, the Sea ſhore is held to be common 

to: all; and that it is as lawfull for Diogenes the poor Cynick, 
asGrefus the rich King, Caſar. 161. Ponere &* retia ſiccare 

bit our Commonlaw of Exglarzd doth. in: reaſon much 

ſarpaſs either the Imperial Law or the Civit-Law, in diſtin- 

guiſhing upon theſe; forit is ſaid, Rex in ea babet proprietatens 


ſed 
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fed populus habet ſum ibidem neceſſarium © lo that as tothe 
lading and unlading of Ships, and for drying of Nets there; 
and for other neceſlary buſineſſes, the SubjeRs have theſe 
uſes therein, but the foil and grounds thereof belong pro- 
perly dow' Regi. And a SubjeR may have the ſame by preſeri- 
ption, and therefore ſuch as hold the ſhore to be theextreme 
point both of Land and water be in a great error, for as Juſti- 
ian faith in his fiitutes, 22nod gemme & lapilliprecioſs inve- 
»iuntur, Which can be taken no otherwiſe ſed ſuper terram 
aqua relifam : {0 that this ſhall ſaffice to have ſaid concern- 


ing the Sea ſhore. 
Sea Coaſts. 


HE coaſtsof the Sea come next in order to be.treated 
of: Coftera maris be words well known, but their con- 
fined definition is hard to be found out ; yet certainly they 


contain the ſhore and banks, for by the Statute of 27 E/. Chap. 27 Zlix. 24- 


24. an AQ was made for'the mending of the banksand Sea 


works on the Sea Coaſts; but in the 7th.Chap. of Maccabees muccabees 7 


Coaſts have a larger extent, for there Demetrins Son of See 
lexeus departed from Rowe, and came to a City of the Sea- 
Coaſts; here a whole City is ſet on the Sea Coaſts : and in 


Juſtine treating of Alexander the great, itis reported of him, 7iftie. 


that he entred into Lycia and Pawphilia, and won and con- 
quered all the Sea Coaſts: this could be taken for no leſs 
than'whole Countries; for Alexander's great mind and huge 

Army,could not marchon a Mole-hill,or ſmall tra&ofground; 
In St. Mark. Chap. 7. it is thus written, That Jeſus departing. 
fromthe Coaſts of Tire and S5don, came toGalilee, ſothat it may. 
thereby be gathered, That theſe Coafts were near the Sea, 

for our Saviour was no ſooner out of the Coaſts but he was- 
on the Sea, which {hews that Sea andCoaſts be contigne- Fa- 

centia, yet no certain definitioncanlfiind of the words Coafts- 
of the Sea, but bytheſe and ſuch like deſcriptions ;; yet this- 
FE gather and eolle& thereby, that in refpe& of the whole 

World, a whole Kingdom lying next may be ſaid to _— 
Coalt;. 
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Coaſt, and a whole County in reſpe& of a' Kingdom; and 
inimy opinion the next Town and Territories thereof lyin 
next tothe Seas, be in our Law taken to be the Sea Coaſts an 
noother; and therefore ſome do much err which take Coaſt 
to be the edge of Land next the water, and ſhore to be the 
brinks of the water next the Land quaſe dxo oppoſita. 

And becauſe Creeks, Havens and Ports be all of them 
within the charge of this Law, and this Statute was ma- 
terially madein defence thereof, and as they differ in appel- 
lation, ſo they vary in definition, yet they doin ſomethings 
agree in the material; I will therefore deliver my opinion 
of them. 


Creeks. 


Recks of the Sea is an Inlet of Sea cornered into the 

main Land, ſhooting with a narrow paſlage into ſome 
Angle of the Land, and therein ſtretching it ſelf more than 
ordinary into the Land, and ſo holdeth not even quarter 
with the Levant Sea; and ſuch Creeks or Inlets we com- 
monly term in the Law to be Arms, of the Sea: for like as 
the Arme of a man ſhooteth out from the Body,. ſo by a tne- 
taphor the inlet or corner of the Sea let intothe Land, is 
called an Arm of the Sea; and although it go far into the 
land, 'yet the points of Land on both ſides may well be 
diſcovered : and this appears in. that great Arm of the Sea 
on Humber, where it runs betwixt Lincolnſhire and York- 
ſhire, the points of either County may be ſeen at once, and 
ſeem to ſtand even over the one to the other. 


Arm of the Sea. 


ND an Arm of the Sea is faid to-extend into the Land 
ſo far as the flow and reflow goeth : In the Patent of 
I the Admiral of Ezgland I find this word Creek uſed ; for 
E- there the King granteth to him 0-277 bona mercimonia & Ca. 
A ' #allain vel ſuper Mare littora crecas & Coſteras Maris, a it 
; differs 
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differs much both from/the:{Horeiand coaſt; fora ſhore is! . 
ſometimes dry Land, and fometimes water;:a Coalt is always 
dry Land, but the Creek'is always Sea and new Land: In 
the Statute 28 H. 8. Chap.15. Raſtals Piracy, A. Ir is that all 28 #.8.c.15. 
felonies, &-c. done upon x Sea, Haven or Creek, where 
the Admiral hath Juriſdiction, ſhall be tried in ſach County 
which the King ſhall appoint | ;by. the Statutetitis manifeſt 
that the Creek 1s not all-one with: the Sea, nor the ſame that _} 
a Haven is, by the Statute made in the 4 H. 8.%ap. 20. Raftal 4 #8: c.20. 
Merchants,5.appoints that all Merchandizesentringin or go- Diverſity be- 

; een tne 


Ing out of the Realm of E-gland, ſhould be charged and dif- —_— 


charged in great:Ports, and not in|Creeks or ſmaltarrivals ; a coaſt. 


by which Statute it is apparent-that a Creek-is riat/all 'one 4 Creck. 
that a Port is : But yet here it ſeems to be an Inlctoof the'creek. 
Sea where Ships may have their arrivals, 'as at Fo/dyke, Bay 
Stow, Wairflet,; and fuch like ;/ and I take it that a. Bay: 

and. a Creek be all:one,” and that a:Mere and: a Fleet be-Fleet and 
alſo of that:nature,. and that all theſe rather vary in words; Mee -. 


_- than in matter. - 


_.. 4 F” 
A Port 1s a harbor-and ſafe arrival for Ships, Boats, and- 
7 Ballengers of burthen, 'to fraught and unfraught them 
at, as by the ſaid Statute of 4 FH. 4. appeareth : In the 1r;ifh Re- 
ports, Fol. 56. . Ports be ſaid to be Oſiia & Farue Regnz; I 
take a'port to be ſome ſpectal-place'1n-ſome great Borough, 
wherearrival of ſhips be, as the Cinque Ports, which be Do- 
ver, Sandwich, Rye, Rumney and Winchelſey; the moſt famous 
inthis Realm, and theſe be places of great privileges : and Bo- 
fon, Hull, Lyn and Plymonth, be alſo Ports and Port Towns, 
wherethere are ſpecial Offices and Officers belonging to them, 
touching - Merchants and Merchandizes:. And the-{ajd: Sta- 
tuteof 4 H.4::direfted thatMerchantsſhould be charged and 
diſcharged at great Ports,. was far that there were Officers 
for the King, deputed to receive His Highneſs's Cuſtoms and zring/tead. 
profits thereuporr ariſing z CG caine that Officer cal- ©» p-120.6. 


led 
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Cantd. 244. led Portgreve, which fignifieth the Governour of the Port, 
as Mr: Cambden noteth page 244. the difference between a 
Creek, a Haven, and a Port, be theſes 


Diverſity between a C reeR, Haven and Port. 


Creek is a corner ' of the Sea let into: the Land fars 
A ther than: ordinary, and more than the Sea is, but it 
ts no uſual or accuſtomed place. of arrival for-ſhipsz and 
emagrhan; it hath neither fafe harbor nor. legal privi- 
eſe. | F | Jo 3 0%! 
A Haven is properly a fafe place of harbor for ſhips, but 
__ without any privilege at all, of which kind I know 
ſome. 

And a Port is not onely a fafe harbor for ſhips of the 
greateſt burthen,. but it is alſo always graced. with legalpri- 
vileges3z andthis appears fo-by the Statute of Q4agna Charta, 
Cap. 9. Znod ommes Communitates & Barones de quing; ports- 
bus & omnes alii port#s habeant omnes libertates &-liberas 
Conſuetudines, which proveth my former definition of Ports 
to be true. | 

After all theſe definitions and diftintions, . I have now 
prepared my Caſe ready to receive his cenſure upon the laſt 
concluſion; that is, - That all the faid grounds were within . 
this Statute, but no part thereof within this Commiſſion of 
Sewers.: and therefore.it is firſt to be noted, That theſe 
grounds were left bythe Sea'fince the: awarding of this 
Commiſſion., and the words of the Preamble of this Stu- 
tute ſpeak of —_ heretofore won3 which words ( Here- 
tofore won) (eemeth' to tie the Statute and Commiſtion, 
both to grounds left or won before the faid Statute, and nor 
fach as be won after, like to the Statute of Weſt, 2. de Do- 
»is conditionalibas quod ad dona' prime fatta now extenditur, 
which excludeth out of that Statute all gifts made before. 

And the words (Heretofore and hereafter Yare words of con- 
Kquence in point of timez and wherefoever they are ſpo- 


ken, they come with an Emphaſir, as if they required m__ 
Er 
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obſervancez andſois the Statute of 32 H.8. cap. 28. of Lex- g2 #18. c.28, 


ſes, that Statute is of all Leaſes hereafter to be made by 
Tenant in tail, with ſuch cautions and proviſo'sas be limited 
and ſet down in that Statute, ſhould be good : But Leaſes 
formerly made,” though all the proviſo's in the ſaid 
Statute were obſerved, were notwithſtanding by reaſon 
of the ſaid word Hereafter out of the reliet' of that Sta- 
cate. 4 ; | 


And ſo in'the Statute of Wi#'s 32 H.8. which had theſe zz x. 8... t. 


words in it, A/ perfons having Lands, or which hereafter 
ſhould have, might 'deviſe; this did not make good any de- 
viſes of Lands made before: but if this ſhould: paſs for 
current ,- then'Þ ſhould 'not perform my word in my con- 
clufion, which puts it all within the Statutes and this 
exception, if it were material, would not put it onely out 
of the Commiſſion, but the Statute alſoz yernotwithſtan- 
dingthoughthe conſtruQtion made of allthe hid former Sta- 
tutes, ſtand'with Law, by reaſon of the faid:words ( Here- 
tofore and hereafter) yet in this Statute'of Sewers, the ſame 
benot materia}, neither be the ſaid words ( Heretofore wor ) 
to be preciſely obſerved, becauſe they be placed inthe Pre- 
amble of the Statute, and-not'in-the enafting part of-the 
Law, as inthe ſaid: former: Statute they weres! Andexpo- 
fitions are trot tied to Titles and Preambles,, ' which many 
times comes ſhort.of the parts of the Law; but to the Body 


$9 


and enadting part of the Statute, which is the matter and 


ſubſtance :- And herenpon the Statilte:of 211.8. cp. 15. of 114.8. c.13: 


Leaſes revites it the Preamble thereof, »7hart whereas divers 
Leaſes cn: pr boen made'for Intomes and great Fines, 
and job after the-Leffors did ſuffer Recoveries, if -at this day a 
Leaſe be made, ani that without Eine or Income; yet ſuch a Loſe 
fee ſhall bs received to falfifie the recovery bad ageinſt his Leſ- 
for notwithſtanding + The Preamble of that! Statute feems 
toremedice noLeſfees, but fach as madeFines and were made 
before that Statute, but the faid'words were not put in the 
Body or enaRted- part of the Statute: And fo it is in our 
Statute 3: the words ( Heretofore wor) be onely put in the 
29, I 2 preamble 
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- .- preambleandnot in the material part of the Law;-and{o the 


& "-Bkpo fition is not. to be tied- heretoz. fo notwithſtanding 


_ this Exception; theſe'/grounds though! gained' fince the Sta- 
tute, are within the relief thereof, - (4 pare: | 

. | + The ſecond/cauſe wherefore: theſe: new. grounds ſhould 
not:-be within this Law,is, Becauſe theſe Lands be increa- _ 
{xd&beyondthebounds fince the miaking of theſe Laws, :ahd- 
ſo it may be alledged that they cannot extend to the newin» 
largemerit: for Mr. Plow;in his Com. fol. 129-fhith, That Laws 
and privileges tied to. a certain Place:pr. Precin@, cannot. be 
extended.or. inlarged bejond the ancient iBounds; although 
the Precintt the inlarged:;; As the Caſtin 7'H,6. fol-39. 
wherein a Natzuo haberdo; a Villain hadfemained a.year;and 
aday in Lo:don, which was ancient Demeſn, and there was a 
privilege, 'that every Villain and Bondflave which had re- 
mained adamand a.yearin London, : the Lord might nor ſeize 
-him 3-and theY Wain pleaded that he had remaineda year and 
a diy there; arid ſot00k imiſclt to be-within that-privilege; 
but: becauſe-fince-the- ſaid liberty granted: the' Bounds of 
Londoxn'were\much increaſed; therefore-it was there held, 
that -the ;faid-liberty and privilege did; not extend. to the 
new-oinlargemine;:> Andcthe: Cale is.allo. put in the ſaid 
Commint/thatithe Biſhop:of Durham had divers liberties-in 
his Latids' lyipg-hetweetd the two Rivers of Zyne.and Teſe, 
- and after he purchaſed other Lands there, the ſaid liberties 
did not extend to the ſaid new purchaſed Lands; and the like 
'Law:is if one have-a-Warren in:his Manor and: Lands jn 


|  Daſe, after; he,qurchaſe- more grounds- there, -bis Warren 


dothi not-extend -unto! them: And. ay had.by 
Charter "the: Lands of perſons forfeited. for iTreaſon,, | he 
conld'not.haye-by-the ſaid ancient :Charter ,.\.Lands. for: 
feited-.for-Tireafon by Tenants. in Tayl.,. becauſe the 
Forfttture -'of: her » was-rgiwen +by a late. Statute - lince 
the- Charter js but {77 209: obſtantibus, 4am; of Opinion, 
'Fhat ithis Statute -F- now i treat; on extendeth to .theſe 
new: gained grounds: and 1 take a difference between a 
ſpecial Law, 'of- Privileges ,. and Liberties which is . 
910115979 } tech. 
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ted or boundedieither by Statute, Charter or Cuſtome, 
the ſame can by no conſtruion be made to exceed the 
Bounds ; but the general Law of this Kingdom, as this Law 
of ours is, the Extents thereof be as large as the whole 
Realm is, and they be not tied to ſtinted Limits, as parti- 
cular private Charters and Cuſtomes be ; and ſo I con- 
clude, - That in point of Extent, this Statute of 23 H. 8, 
js tied to, no other Bounds than to the Kingdom of Ex- 
gland. 


Diverſity between Grounds gained and Grounds left. 


HE third matter is that which I have grounded the con- 
clufion of my Caſe upon, and that is, Whetherthe 
grounds in my Caſe newly left by the Sea to the ſhore, and 
the Shore be ſuch Grounds as be within this Commiſſion; 
And in my Opinion they benot: And therefore to maintain 
my Opinion herein, I takea differencebetween Grounds left 
by the Sea, and Grounds gained from the Sea 3 for Grounds 
left are of no value, and bring forth no Fruit or encreaſe 
at all, but the uppermoſt part thereof are Sand, which thefe 
Laws take no hold of ; for the Commiſſion extends onely to 
Grounds won and made profitable for the Commonwealth 
of this Realm, which Terra re#&2 yields not, for no pro- 
fit at all thereof ariſeth, till the Sand be inned and gained; 
and theſe Laws made the Commiflioners Savers and' not 
Gainers, and therefore did extend' the Commiſſion' but to 
the uttermoſt Banks and Walls, and left the Shore as 
Grounds poſlefled by the Sea, and ſo be put pro indeferſo 
by this Law ; and theretore I do. make my Concluſion as 
followeth : ne | 
Firſt, That the Seas, Creeks and Bays are all wi:hir 

Statute in point of extent; but that they and the {to 
and the relinquiſh'd Grounds, be all of ther: ©: 
this Commiſſion of Sewers to be dealt witia!' 


by.. 


| 62 


Lefura Prima, 


Secondly, that Ports and Havens are tatally, the Waters, 
as well as the Walls and Banks thereof, within the Com- 
miſſion of Sewers. 

Thirdly, the ſhore and grounds left by the Sea when 
they are put as in Gainage, are then and not before within 
the power of the Commiſſion of Sewers. 

Fourthly, although the Grounds left by the Sea are not 
in point of defence within the Commiſſion of Sewers, yet 
a Wall or Bank may be thereon raiſed for the aid and ſuccor 
of the Countrey, but not for any cauſe where the defence 
extends but to themſelves. And although Grounds have 
been gained from the Sea in the County of Linco/z: and 
elſewhere in this Realm, yet that was done at the labor 


\ of private men, and not by the Commiſſion of Sewers, 


which aims at the general good, and not at private Com- 


modities. | 


_ So that Super totarm materiam, I am of Opinion with the 


concluſion of my Caſe, that is, That the ſaid new Ifland is 
the King's, the grounds left to the ſhore pertain to C. the 
ſubje&; and that becauſe they are all of them within the 
Realm of Erglard, they are therefore within the extent of 
this Statute: But in regard they are Grounds left onely, and 


- not gained nor made profitable for the Commonwealth of 


this Realm, they are not therefore within this Commiſſion. 
And fo 1 conclude my Argument as I did my Caſe: in 
which, I hope, I have neither injured the Subje& in his 
ene Inheritance , nor -wronged Prerogative in any 
point. | 


{ 


Finis Prime Leclure. 
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Tnitium Secunde Lefure. 


Oraſmuch as the firſt day I went perambulation 
about the Sea, and of all which belong to her 
Empire and Dominion; wherein I did ſurvey her 


I do intend to goa Progreſs through the Land,and 
to take a view of the fair goodly Rivers, which make their 
voyage to the Sea, for theſe my Statute hath taken into her 


protetion. And this ſecond day I purpoſe to call a Court 


of Oyerand Terminer : And I do intend, with your gentle 


patience, to examine all the particulars there ariſing. And 


becauſe the ſaid Statute of 23 H. 8. muſt be my chief guide 


to dire& my faireſt paſſage through theſe uncouth ways, I 


will pray aid thereon 3 and I will now proceed to declare 

what bufineſs on Land this Law hath undertaken to defend, 

and what offences it _ to reform : And according- 
1 


ly the ſaid Law doth diſtribute it ſelf into theſe particular 
Branches : 
"1. Walls. 
| 2. Banks. 
Into matters of defence | 3. Ditches: 
F this Statute maintain- : 4. Gutters. 
Firlt, eth, are theſe follow-? 5. Sewers. 
: Ing, vis. 6; Goats. 
7. Calceys. 
1.8. Bridges. 


Secondly, 


Bounds, her Qualities and her Government: Now: 


* 
4*S - 


2, 


ſpute of all them. 


Second Caſe. 


Lefnra Secunda. 


\r. Streams; 
2, Mills. 

3. Ponds. 

4. Fiſbgarths. 


meth Lets, -Ingpedi- 5. Mildams. 


C[nto matters of Offence 
which this Statute ter- 


6. Locks. 
7. Hebbingweres. 
0. Hecks—"57 


2 ments and Annoyan-< 
| ces which are to be 

put downor reformed, 5. Floudgates 
! as cauſe ſhall requires | 7” raw 
2 | TT+3 | 10. Other” 


IF. |. Lets and Imp 
_ diments. --* 


Secondly, 


And to the end I might fully examine this part of the 
Statute which produceth theſe matters, I have framed a 
Caſe, which doth give occafton in this days exerciſe to di- 


> 


The Caſe for the Second Lecture. 


 Leaſeth his Manor in the County of Lzzcolz,. in 
NA, which be Copyholds, to B. a younger Son for his life, 
upon Condition to have it for the lite of C. upon Condition 
to have it to him and the heirs of the body of his Father. 
A Copyhbold is forfeit, the firſt Condition is performed, the 
Commiſſioners of Sewers in that County upon view ſurvey, 
and by their diſcretion decree a new bank where none was 
before to reſiſt the Sea, and a-new River to be cut to drain 


the ſuperfluous waters in S. and an old Sewer in D. to be 


Tepaired 3 and by Inquiſition afleſſes B. the Leſſee for the 


Manor, the Copyholder for the Copyhold Land, and the 
Town of S. and alſo the Parſon there for his Tythes, be- 
cauſe they lie all in the Level; the ſecond condition is per- 
formed, B. enters in the Copyhold. 

My conclufion is, That this new Bank, new River, and 
old Sewer be well decreed, but the ſaid Sels is void 77 foto 
& in qualibet parte. 


Points 


Teftara Secunda. 
; .. Points af the Cormidnlaw.: :: | | 

The Points of -this Caſe are 'three-at. the = 
and three upon the Statutez but all of them are ſo woven 
within another, that every.one of them go hand in hand 
fromthe beginning to the end of the Caſe: 

Imprinis, Whether the Dueioge Condition be good, or 
not 2 - \ 
Secondly, what Eſtate B. the younger Son bath by the 
fi & Condition, and what Eſtate he hath got by the ſe- 
cond ? | 

Thirdly, a Copyhold becomes forfeit to the Lord, and 
before the Lord. take advantage of it his Eſtate is 
Whether by the change of his Eſtate the benefit of the for- 
feiture be loſt, or not? 

Points upon the Statute. 

Imprimis, Whether Commiſſioners have power to decree 
a new Bank, anew Drain, and other new defences, ornot ? 
And herein the qualities and properties of Rivers, Streams 
and Banks, and their dependants, are to be treated of. 
Secondly, Whether they may decree the ſaid new Defen- 
ces by view and ſurvey? And herein is to be handled, What 
Commiſlioners of Sewers may do by ſurvey, and what they 
may. do: by their diſcretion, and "what: they -may da by 


oy Tu in what Caſes Aﬀeſſes and Taxes way be laid 
and impoſed, and on what things, and inwhat-manner __ 
are.cO be impoſed ; and whether the Rates ſet upan the per 
ſons in, any caſe be well done or not, and where. the ful 
is if any be. -- -;; | 

Argementum Le@oris. 

Seeing it hath been the ancient order for the Reader:of 
this place [to maintain the Concluſions of his Caſe,: I ſhall 
Fad ondleavar wy ſelf to —_—_ that order Tok hs 

ome Jmpoſed upon-mez accordingly as 
concluded, fo 1 take the Law to be. 

 Andtouching the firſt Point, it hath been challenged and 
winty ia queſtion upon ſome 2 delivered in the = 

or 


oo 
Sir £4, Cools tor of Cheddington'sCuſe in Sir Buwwd Cook's firſk Report; 
x Repor: wrſhbretr'oſaid, THatone contingent tumot depend iipor another: 


But more ſtriQlyit-isalled.to an accompt-in-the' Lord Sraf- 


Cook, Rep. 8. ſorg's Cale, 'in- Sir! Edward Cooks eighth- Reporty''for there 


YO 


CE 


it is held, That rn, men tunnot depen who another poſe 
fbifing;; anda ſ&iorhere put; Tharif AletLardirioB. 
or years upon Condition to have it for lift, and upon Conditz- 
o3:to have. Fee, tharthe F wE can'never increaſe by the 
feton} Conthtion 5: baotizs he faith in another Caſe, Aricas 
Plato, Amicus Socrates, ſed magis amica Veritas, his rule taken 


_ imtheffidls Ciſeisivery general; andthe: Lord' Srafford's 


Efeudinis Yifficitions, which inmy Argument Tihall ap- 
ply: my tlfnnae cl $1505 2 To orig 201 WO 130257 

And ſome differences I ſhall take in-this Point in quelti- 
on; therefore I ſhallchus diftingaifh; "That if upon per- 
formance of the; firſt Condition, the Original Eftte be de- 
were: buik and; grounded; 'the ſecond: Condition and in- 
creaſe thereupon is utterly/void z but if the firſt Eſtate be 
not deſtcoyed nor confoundedupon'the firſt Condition-per- 
forined; the :fecond Condition and Eftate thereof' which 


ſhaſl be poten thereby - maythen well-prow upon 'the'old 
Rock. Poreapliic: is no Harry A. give Eand''to- 


B. in Fee fimple, upon Condition to have the Land in Tail, 
upon Condition to have-for life; here becauſe the firſt E- 
tes and: Livery/by the firſt: Condition 45not deſtfoyed; 
therefore the ſeobnal Condition ſhould awwell-ftubid iry force; 
So:Þdoi\make'w Leaſe ro: 4; for twenty years; upon! Coti- 
dition to have the Land for forty years, upon Conditionto: 
have Fee; this firſt Condition-and/feoond Condition may 
have both their fall: Operations: for bythe performance of 
the fitſt..Condition, .the Leaſe of ewemy' years is tiot de- 
ſixoydd,./but ſtands nr feot3- and rherefore the'origitial E- 
fate! temaihkingunconfounded; the Fee fimple may Well iri- 
creaſe by the performance of the ſecond ConUtion* Butif x: 
Eeaſebe'made ww. for his life; opon Condition to have in: 


Keil; pers.Qondutionto hive Fee the ſeeond/Condition. 
20F; 4 


®khere- 


Lefiura. Secunda. 
here is'atterly void, 'becauſe by the performance of the firft, 
Condition, A. had: an Eftate:n Tail, which drowned. and 
deſtroyed his Eſtate forlifez and ſo becauſe every decreafing 
and -increafing Eſtate-is to depend upon 'the firſt' Eſtate 
which receives the Livery, which is the life of-all; theres 
fore the Second” Eſtate'can never accrew in this Caſe:+and 
this is the true reaſon;” as I'take'ir,” of the faid'Caſe put-in 
the:Lotd Stafford's Caſe ; for there the leaſe for years was Lora vraf- + 
deſtroyed' by the Leaſe for life, which- came by the firſtfors's Cate. 
Condition, and ſo the Fee ſimple there could never accrew 
by the ſecond:Condition, And in anſwer to thefaid-generdl 
ground taken in the ReQor of Cheddingtor's Caſe,” Thef one retor de | 
contingent or poſſutslity caunot depend upon anothey jug der fas rddinern's 
vour [ take it, *not' that I'ary-bound' thereby, neither was © 
it the meaning of-Sir Edward Cook, as Ftake' it,” to extend 
the ſame ſo largely asthey are there-put, becaufe Ifnd-many 
Authorities of great account Which-are againſt thekickgene» 
ral poſition. COTE O1FLOT QI 1231 4 10 5d if 3ve FE? 343 ed 
And fitſt in the 38',8\'Bri-Profwerts; pli7 2 a FeotF: 38 F. 8. 

ment was madeto the uſe-of 4; and his heirs, untill F.S. paid 
him Ten pounds, and then to' FS. and his heirs, and fo to 
the third perſon iandwwhaths this burione condition, con+ 
tingent and poſlibility to depend upon another; for-theſe 
contingents'there were held: good,- and vere built upon a --. 1 
ire foundation,” ooo Hoo jar 

* And fo in Dzege's Cafe in Sir Edward Cooks Reports, where Digge's Caſe. 
- a; Feoffment 1s made'to'the- uſe of: A. and: his heirs,” with 
power of Revocation, and after of new Limitation-of 'E- 
ſtates; theſe be alſo tontingents. and-poſlibilities depending 
npon' 0thers, and many ſach' double contingents' may be 


"The Caſe of Sir Edward Cook put in the end 'of the Re- 
Qor of Cheddingtor's Caſe out of 12 Lib. Af pl.5; in:my 12 Lib. 4. 
opinion deth not difallow the ſecond Condition 3-for'there : 
the Caſe is, That A. Leaſed to B. upon Condition, That if A. or 
his heirs pay to B. Ter pounds within a certain day, that they 
might re-enter; and if A. nor his heirs ſhould not pay the Tex * 

K 2 pounds 


"n 


& Canceit.. 


_ Leflma Secunda. 
pounds within the: time 5 Then if 'B. paid to A. Ten pounds. at 
#nother day," that he fhanld have Fee: Both A. and ew in 
payment, and A. entred, end being put out, brought an Aſſme, 
and nihil Cepit per breve ; this doth not prove that one 
condition cannot depend uponanother,neither can I ſee well 
what: Expoſition to'make of ſo uncertain'a Caſe, fo that I 
take this Caſe to be no evidence againſt mine. | 


14E8. £19: '* But inthe 14 H. 8. fok 15. there is a Cafe which in my 


opinion makes more againſt my double condition than any 
other, which is put by Brzdrel Chief Juſtice; that is, If 
A.'be bound in.an Obligation to B. upon condition to in- 


_ 4,--" "ſroff FS, before Eefter enſuing, then the Obligation to. be 
©  woidz andif he do not infeoff him, . then to pay Ten 


at 'Pextecoft, then the Obligation to be void; Fhe Feofh- 
ments not made before Eaſter, therefore Bradnel held the 
Obligation: was forfeit, and that the ſecond Condition was 

od: But there is a. (vere) ſet upon that Caſe, and 
fo it may well be, for I ſee it commonly done, that if a de- 


- * -- eſans be made of a Statute which is broken, and ſd the Sta- 


tute becomes forfeit, yet a new defeſans may defeat it; and 
& in my Opinion. may the ſecond Condition in this Caſe 
avoid. the Obligation, if the firſt concluſion had not been 
:: FE ſhall add this Caſe alſo.as a conceit;, that is, 4. infeofls 
B: upon condition , if 4. go-to-Lincoln he ſhall have the 
ken to him, and the heirs of his Body, and if he go to- 


Beſloe he ſhall have it for Ten years: and he goes firſt, to 


I do here hold theſe: Conditions being put promiſcuouſly, 
without diſtinQion of-the times of the Conditions which 
ſhall be firſt and which the ſecond, that the Fee- 
is decreaſed into an Eſtate for years, and can never increaſe 


' into: an Eſtate in tail by performing of the ſecond Conditz- 


on, - becauſe the Livery out of; which it ſhould grow was 
quite deſtroyed: by the firſt decreaſer. - So that my, intene 
appears, that one Condition way depend upon another 

upon the ſaid diſtintion; but. whether. by the nas" 


Lefura Secunda; 69 
of the firſt Condition in my Caſe there will an Eſtate come 
to B. or not, I meant it for a queſtion: for B. had before an 
Eſtate for his own life ; then is it not poſſible that his Eſtate 
can hereby be increaſed by having the Land alſo for the life 
of C. if it be admitted arguzerrti gratia, that B. ſhall ormay 
have both theſe Eſtates ſtand in him both at one time: for 
if C. dyed firſt, then is B. never like to have any benefit 
thereof; And if B. himſelf ſhould die before C. then alſo 
were R impoſlible for B. to make any uſe of this Eſtate for 
the life of C. untefs it were in him to grant away to another, 
as in the Caſe of the Office in the 1 Z7. 7. where an Office : z:. 9. 29. 
is granted to the King, the King could not have the Office ©": cafe. 
himſelf; and fo in that point for the King to take hyy the 
grant, he could not, yet by that Book it was in him to grant 
over .to another which might have it. And like to this is 
the Cafe where 7. S. is Parſon of the Church of Dale, and 
the Patron grants the next avoidance, this grant can he him- 
{elf take no benefit by, unleſs he refign, yet if he die it ſhall 
come to his Executors. 
But I take the Law to be in my Caſe, that B, ſhall not by 
the firſt Condition have both the Eſtates in him at once, that 
is, for his own life, and after for the life of C. but that 
the Eſtate of B. by the firſt Condition, ſhall be decreaſed or 
changed from his own life into the life of C. and ſhall be 
melted and newly molded by this Condition; for an Eſtate 
may 8s well decreaſe as increaſe by a Condition: and yt. 
the Lord Stafford's principal Caſe was, That Queer Eliza- 
beth did grant the  —_ to Findal ard the heirs of his body, 
upon Condition upon payment of Twenty.Shilling 40 her by Tin- 
dal, that he fhowlll have the Reverſton to him and his beirss; 'and 
there it is- holden for Law, that by the payment of Twenty 
Shillings,. the Reverfion in Fee Simple ſhall increaſe to- 
Tindal, and ſhall not aſter or drown the Eſtate Tail,. 
which is ar excellent Caſe; but alter the putting of that 
Caſe, .and' then it may alter the Law alfo, that is, _ 
Land to F. S. and the heirs of his body, upon Conditi- A'Conccir; 
on if he pay- me Twenty Shillings; that. he. ſhall have _ 
i 


fid Lands to him-and his heirs: In 
formance of. this Condition,;/ ther Eſtate Tail; is by;ingreafe 


Lefura Secunda. : 
my conceit bythe per- 


changed into'a Fee wy IH 17: which, note: the difference 
between Tirdal's Caſe ahd this,” where upon payment of 
20 5; the Reverſion' is granted: to him and; his heirs: and 
where the words be, That upon: payment of Twenty Shillings 
he fhall have the Lards:to him and his heirs : In the firſk Caſe, 
the Fee 'Simple accrewing ſhall not alter the Eſtate Tail, 
but in the ſecond Caſe, by the Fee increaſing, the E- 
ſtate Tail is determined and changed: into a Fee Simple, 
quod quere. | 
Admitting the firſt Condition did increaſe the Eftate of B. 


 fromfſhis own life to the life of C. and the:/ſecond, condition 


is performed, by the which another Eſtate will accrew to 
B. as I take it will, becauſe an Eſtate decreaſed, is parcel 
of the firſt Eſtate z than what Eſtate B. hath got by this new 
Limitation, is the queſtion: And in my Opinion, he hath 
at the: moſt but gatten an Eſtate again for his own life, and 
that the Limitation to the heirs of the body of his Father 
is utterly void, be his Father dead or alive; for if his Father 
be dead, his elder Brotheristhe heir of his body, within theſe 
words of Limitation, who cannot take the Lands by deſcent 
from B. his Brother, or from his Father; but as the Caſe 


Littleton. E- isput in Lztrletors Title 7aitl, and in the 4 and 5 Ph. and 24a. 


Nate-tail. 


& 5 Ph. 


in Dyer, Greſwold's Caſe, where Lands were given to the 


* Mir. Dyer eldeſt Son, and the' heirs of the body of his Father; this is 


I 56. 


a good Eſtate in Tail, being made to the eldeſt Son, becauſe 
he is capable to take the Lands -in:both' degrees. |. + 4 


( Alchough about the duration 'of ſuch an'E- 
Rate Tail, there hath been a queſtion, 'viz. whe- 
ther if the eldeſt Son die without Iflue, his Bro- 
ther: ſhall inherit by force of this intail, or the 
Lands ſhall reyertto the Donor.. Dyeriſupra. Leo- 


' nard'2. Caſe 29. Rofſe and Morrice's Caſe.) 


And © 


% 


Letara® Sernndd. 


TT 


And in 2'E. 3: the Caſe is'famous,-and 1s known by the : x. ;. 


name of Roberger's Cafe, where Lands were given toher and 
tothe heirs of the husband of her body begotten; and it 


was there held, That if her husband were then dead, and . 


left any heir which he had' by her,” they might take jointly 
with hers: ſorthatit wasnot-poffible to take by deſcent from 
the' ſaid Roberges, becauſe he which takes it” muſt not be 
heir to-her, but to the husband, who never held any E- 
ftate therein : And fo to be fhort, I am of Opinion, That 
no-Eftate/of inheritance be gained by—B. by theſe: words, 
The heirs of the body of his Father. -rols 352590 


The Caſe upon the third: Point is this, a Manor is gran- Third Point. 


ted to one for his life, upon condition to have it for the lite 
of C. then a Copyhold is forfeit, and before the Lord ſeize, 
his Eſtate is altered or changed if now he can take advan- 
tage of this forfeiture 'or not, wherein the altering of the 
Eſtate of one to another is of hke force, as where it alters 


in the Partie's ſelf, ugtiat which-it may be ſaid, That if 


Tenant for life make Waſte, - and then he in the Reverſtor,, 
grant over the Reverſion , the Grantee fhall not now pu-- 
wiſh this Waſte. S FIG 1 OY $24 


:. And tt was reſolyed in the Caſe of C bamberlia 


and Drake, Mich.1657.that the ſucceeding Lord of 


a Manor, ſball not take adyantage of waſte done: 
in the time of the preceding Lord. Sjderf.'2. 9... 


-- And ſd Mr. Perkins, fol.20; If a Tenant alien in Mortmiin; Perkins f06- 


aud then the Lord grant away his Seigniory, the Grantee ſhall 


ot enter for this Mortmain: (0 by Fitz. in his Nat. bre: in pac. ur.” 
his admeaſurement of Dower, If a Guardian aſſign to a woman Nat. ore- - 


more dower than ſhe oughtto have, and then grant his Guardia» 


ſhip over, the Grantee cannot have an admeaſurement of Dower 


againſt her und fo Binghaw's Caſe in Sir EdwardCook 2\Rep; ringhran's- 
where there was Tenant for life, ' remainder in Fee. of a'Te- Caſe, Cok.. 


nancy holden by Knights ſervice, and he in remainder di- 
ed, his bers within age, arid then the Lord granted away. 
rae | bis 


2 Rep. 
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his Seigniory, and then Tenant for'life died, by which'the 
fid heir was to have been inward ; yet becauſethe Seigni- 

| ory was granted away after the inception of the Wardſhip,. 

Bebenhan's before it was perfeQly due, it was there held, that neither 

Caſe in Dier. the grantor nor the grantee ſhould have the ſame : So Leſſee 

for life without impeachment of waſte, remainder for his own 
life, the privilege is loſt ;- but yet notwithſtanding, I do 
hold that in this Caſe B. after he hath by the performance 
. of the Condition altered his Eſtate which he had when the 
forfeiture was committed; yet ſhall he afterwards take 
advantage thereof well enough: As if there be-Tenant 
for life, the Remainder for lite to F. S. and the firſt Te- 
rant for life commit waſte or forfeiture, he in the reverſion 
cannot puniſh this during the life of him in the Remain- 
der for life, but after his death he may; alſo if one make 
a Leaſe for'years, upon Conditien to be void, and the 
Leſſor grant away his reverſion, the Grantee may enter for 
breach of this Condition by 11 H. 7. 17, and yet here the 
21.7. 15. Eſtate in reverſion is altered from one to another; and I 
doubt not, but if a Tenant for life, be the Remainder in 
Fee to another of a Manor, and a Copihold: is forfeit, 
and then Tenant for life died, that he in Remainder 
may enter into this Copyhold ; and yet this Eſtate is al- 
tered into a poſſeſſion from a Remainder; and in the 
Caſe, althou Coke Eftate in B. be altered, 7 it is by de- 
creaſer, and ſo thereby it is parcel of the old Eſtate he had 
before: and therefore it is like to'a Caſe where the husband 
and wife were Tenants in ſpecial Tail, and they recove- 
red by Afſize, and then the husband died, and after his 
death without iſſue, the wife's Eſtate being altered from an 

2 X.4.17.6 Eſtate Tail, into an Eſtate of poſſibility of iſlae extin&, was 

26 #6. cite ain put out and diſſciſed, and ſhe. brought.a Writ: of Re- 

Aid, ph 97. "Bo... , 9 

n, which will not lie but on the firſt Eſtate, -and a- 
inſt the firſt parties, and yet it was maintained, becauſe 
it was parcel of her former Eſtate: And ſo'in this Caſe, 
although the Eſtate of B. was altered from his own life in- 
to the life of C. yet I am of Opinion, That he might take 
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advan- 
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advantage of this forfeiture, becauſe the Cuſtomary Eſtate 
is utterly void thereby. me 
Points upon the Statute. 

Tam determined before I enter into the diſcourſe of new 
defences in my Caſe, to deliver my Offinion touching the 
Walls, Banks and other ancient defences, which have had 
their being time out of memory, and in truth be the very 
materials-arid memorials of Antiquity : And becauſe Banks 
and Walls be the firſt named in the Commiſſion, they ſhall 
therefore have the firſt place in my argument, being the 
moſt ancient and approved defences, as well againſt the rage 
of the Seas, as againſt the violence of freſh Waters, that 
either Art or Nature have produced. - 


Bank. 


HE Bank of the Sea is the utmoſt border of dry. Land, 

] - and isof the ſame materials withthe grounds wherein 
and whereon:itſtandeth ; it isſometimes natural, and in ſome 
places artificial: Natural, as Mountains raiſed higher than 
other grounds adjoyning as it pleaſed the Creator, whenthe 
firſt huge Chaos was ſeparated, divided and diſtributed; Ar- 
tificial, -when it is eaſt by man's hand.  7«ſtiniar: the Empe- 
ror treating of theſe in his I-ſtitutes, and his title de rerum 
diviſione deferibeth them in this manner, Riparum ſus eſt 
publicus illar vero domin' ad eos pertinet qui proximior pre- 
diis domini ſunt, itaque naves ad eas appeliere, funes arbori- 
bus ibi natis Religare, onus aliquod. in his Reponere cuilibet li- 
berum eſt, by which anthority:it appeareth, that the owner- 
ſhip and property of the Sea Bank and Banks of great Ri- 
vers, be to them whoſe groundsare next thereto adjoyning, 
and the: Trees,;-Graſs and other things thereon growing, 


! 
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belong to: the owner of the ſoil, but the uſe of the Banks 


is common to all the King's liege' people, as to tie the ſhips 
and Boats to the'Trees, and:to tow them to and fro, and 
to lade and unlade: their Merchandizes thereon, and for 
fiſhers to dry their Nets on. And as the owner of the _ 
_ L an 
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IA ML -,unawares into the cut, and is hurt in body or goods, the 
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- firſt, the owner of the y have 
85.45 qnare ſolum fodit, and he which fell 't 
27 4-8- 27+ Action upon the Caſe againſt the digger of that cut; for tg. 
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and proprietor of the grounds, cannot- juſtify. che. di 
or caſting of them down, whereby the people ſha}} be 
hindred of their neceflary uſe thereof, no more can the 


| Ot Ereſpaſs,. 
herein' may have: his 


recoyer his damage for his ſpecial hure z and the offendoy 
may alſo be indidted at the King's fuit for the'g 'Y 
done tothe-King's peopie:  And'the like Law is of a Highs. 
way. | ; Pa 5 207 
\ A Wall doth differ in point of ownerſhip from a Bank; 
firſt, in n—_ of. the materials the -ſame is-made on, for a 
Bank is made Ex folo & fando que ex ſuis proprids naturis ſans 
eadem cum terra ſuper qua-edificatur, but 1o'is riot-s Walk for 
k is an artificial edifice, notiof the materials arifing of che 
lace where it ſtandeth, but which be beought rhither and: 
Pate there, ad propria oxere & coſtagia parties {o that the 
ownerſhip and property ofa Wall doth appertainto hin who - 
ts bound to repair the fame, though his ground lie nat-next- 
thereto; but of a Bank the property and. ownerſhip is-his 
whoſe groundsadjoin thereto: And this ſhall; I hope, ſwf 
fice to have ſaid of Banks and Walls, the two firſt ces- 
nominated in the Commiſiion of. Sewers, . 


* 


The- 
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- The letter of 'this'Statyte and':Commiſhon,; ſeen to ex- 
tend\onely to Banks, Walls and other defences ſtanding 
and being by the Coaſts of the Sea and Marſh grounds there- 
toadjoyningz but whether the Banks and Walls of freſh Ri- 
vers-which have their courſes tothe Sea'be within this Sta- 
ture or not, hath heretofore bred ſome:queſtionz but for my 
own part, 'Þ am-clearof opinion that they be within the pro- 
'vifion of theſe Laws, for there be two miſchicfs recited 
in:the Statute; the firſt 1s, for not maintaining the Walls 
and Banks-againſt the Sea, by neafon whereof great hurt 
hath -bappened' thereby, by:the overflowing thereof: and 
the.other, by the: tmundation of freſh water-courſes through 
Land-flouds, which have done ſome damage to the grounds 
next adjoyning; and theſe Laws apply a remedy to both 
theſe grievances,.that is, by repairing the Walls and Banks 
next the Sea, and by maintaining of the defences of the freſh 
inland Rivers, to'caviſe' them to keep their Waters within 


their Chanels. - And Ttake it there be words in the Statute - 


that wilLbear this conſtrucGion, iz. That by the rage of the 
Sea, flowing and reflowing, and by means.of the Trenches 
of freſh Waters deſcending, and havingitheir courſes:to the 
Sea'by divers ways' the Walls, Ditches, Banks, &c. be fo di- 
rupt, lacerate.and broken, &c And alſo in the preamble of 
the Statate the words there be, that by reaſon of the outragi- 
ous flowing furges'and courſe of the 'Sea'in and upon Marth 
grounds, and other low places Keretofore through politique 
wiſtdom won and-made profitable for the great Common- 
wealth-of this Redlm, as alſo by occafion of 'Lands,: Waters, 
andother vutrapionsSprings, irrand upon Meadows, Paſtures 
and 'low-grounds- adjoining ts Rivers, Streams and Currents, 
wherein the: Waters are to have their courſes. And what 
keeps the 'freſls Waters! within. this Chanel but good and 
ferviceable Walls! and -Banks,' and what things doth this 
Law intend to be dirupt, lacerate and broken, but the 
Walls, Banks and other defences which pent up their Wa- 
ters? and thefe Words extend more properly to the Walls 
and Banks of freſh Inland Riverschan to' Sea Coaſts. __ 
Th L 2 () 


Wl 
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- do' find ſome ancient Authority in- the /point out of the 
Rumnney Charter of Rummney Marſh, pag. where the Words be, ad dj- 
_ Maſh Priffion faciend ad reparand* Wallia & watergangia ejuſdens 
p mariſci contra maris impetum inundationem aliarum aquar” dul- 
cinms which laſt words:can have no other conſtruQion. or 
interpretation, 'but to extend the ſame to the Banks and 
Walls of navigable, and other freſh. Rivers and: Water- 
Þ H..4- c.12- gauges of freſh Streams. And the Statute of x FT. 4. cap. 12. 
makes the ſcruple clear wherein the words be; that the com- 
mon paſlage of: Ships and-Boats in great Rivers-of England, 
were oftentimes diſturbed by leaving of. wears, &-c. and 
provided a remedytherein; ſo hereby it ismanifeſt that freſh 
navigable Streams are within theſe Laws. + 7 


Private Walls and Banks. 


U T all Banks and Walls wherein Waters be pent are not 
; B within the proviſion of 'thefe Laws, but- onely.ſuch as 
belong to common and publique-Riversand Ditches, Sew- 
ers and Streams: for Walls and Banks: made and erected as 
fences to mens private grounds; and:there. fet-or made to 
Ditches, Gutters and Streams, for the draining and watering 
of mens private grounds are. not within theſe. Laws, for 
theſe Laws take cogniſance and notice 'of none but:of ſuch 
as tend to: the. good: ſervice of the Common-wealth, and 
Fecrps therefore whereas in the.Pgrts of Zoland:inthe.County of 
| Lincols, and in other:parts of this Realm, diversprivateper- 
ſons have'for-inning and ſafety. of their Marſhes and/Marſh 
Grounds, caſt great Banks: for. thoſe private-uſes;:: theſe 
Banks are-not: within-the proteQion. and defence of 'theſe 
Laws to be maintained ;. but I am.of opinion, . That they 
may be extirped if. they tbe letting; and a. hinderanee 19 
the common/;good. of the Countrey.where';they be erec- 
ted; 20 nr Samar moonh ad 655: we 
Foraſmuch as I'am-now-in hand with'Walls and Banks, 
.the defences to Rivers, Sewers, - Ditches and Gutters, I 
| therefaretake it; that it will bold good correſpondency here 
: 6k / In: 
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in:this- place, to treat of them and of their dependences, 
A River therefore is a running Stream, pent in on either {ide 
with Walls and Banks, and beareth that name as well where 
the Waters flow and reflow, as where the Waters have their 
current one way,- as is expreſſed in the Caſe of the Piſcary 
of the Banne in Ireland: In the Statute of 4 H, 7. Chap. 15. 4 #7. 15. 
Thames is termed a River: In 34 Lib. Af. pl. x1. and in 3? 6 4 
Plow. Com. fol. 129. Tyne and Teſe be both named Rivers : Card 
and in 19. H.7. Cap. 18, Severn is faid tobe a River; Trent, ,,v, 3 
Humber, Boſton Haven, Lyn Haven, and Tyber, Orontes, Eu - 
phrates and Aufidus, near which Hanibal the Carthaginian 
General ſtruck the Battel ofyCanza, be all of them. tn Hi- 
ſtories of great authority named Rivers. 
Remnatws Choppinus in his Treatiſe de Dominio Francie, Chyyinuc-- 
Lib. 1, Tit. 16. 'de fluminibas, faith, That Fluminum-duo 
fant genera, Regalia quedam, alia Bannalia ſtve privata,. Re- 
galia dicuntur ex quibus princeps Jure patrimoniali veGigal 
capit, in quibus modum & temp piſcationis conſtituit « and 
Sir 7 Davies in his Iriſh Reports in the ſaid Caſe of Banxe, 
faith, That. ſo far as the Sea doth flow and reflow, it is a Royal 
Stream; and the fiſhings therein belong to the Crown; but where — 
the ſame doth not fipw.and refiows And in all Rivers not . 
navigable the Tertenants of both ſides, de Communi Fure, 
owe the River, and have the Piſcary; yet 'a Subje® may 
have the free fiſhing in the Royal Streams by C uſtome and pre- 
ſcription s, And .in-the River of Thames 1am aqua quam ſo- 
lum pertinuit Dom Regi, and by Charter they were conveyed . 
to the Lord Mayor of Loxdor, and Citizens.of. the fame. 
> So the Soil of all: other Rivers, as high as. 
there &flux'and refluxof the Sea, 1s 1n the King! 
if no.other Claim it. by Preſcription ; Siderſn 1. Side. 
£4920 ws T 91 2403 254 30 101 
"in Lib. Tatr.-fol. 666. there is a preſident put in-this  wereri. 17h. 
manner, That an Aftion of Treſpaſs was brought Zare le 1": fb. 566. 
defend' piſcat' eſt. in ſua ſeparali piſcaria-& piſces inde, videli-. 


cet, 
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cet, duos Salmones cepit 5 the Defendant juſtified, and faid, 
That he was ſeiſed of the Manor of Dale, which doth ex- 
tend it ſelf u/que ad medinm aque de V. que eft eadem piſcars- 
a in qua ſupponitur piſcationem predi fieri ex auſtrals par- 
te, and that the Plaintiff eodeme tempore quo, fuit ſeiſitwe de 
e#ranerio de Dale quod ſe extendit uſque ad medinm fili aque 
predic' ex boreali parte ejuſdem aque & quod ipſe defendensrieh 
. orenes quorum ſtatin ipſe habet in predic" manerio le Dale, } 
 tempore quo non extat memoria hominum in.contrario ſeifit! fu 
erant de predic anſtrali parte de predic” aque ut de' ſeparals 
 piſearia ſua: in which pleading it appears, That the-Lords 
on either fide the River, owgfthe River by ſeveral moities; 
and the ſeveral monies and the ſeveral parts of the fiſhing-as 
-1ncident thereto. 


It may alſo here, as'I take it, 'be moved for an apt que- 
 ſtion, in whom the property of ranning Waters'was ; for 
in. Natura Brevinm, fol. 123. there is a quod permitt' ha- 
bere liberam piſcariam in aqua ipſiws 1. whereby 'it appears, 
T hat the Plaintiff had property in thoſe Waters; and in P/o. 
Come. 154. one granted aquam ſuam ir L, and the Piſeary 


paſſeth thereby, and ſo did the ſoil alſo in my opinion: -for 
122.7. f.4-in 12 H. 7. fol. 4. a precipe quod reddat is brought de' nna's: 
cra terre Cu aqua Cooperta. . Ini mycanceit the Civil Law 
makes prettier. and neater diſtin&tions of theſe, than our 
Commonlaw doth; for there it is ſaid, That zaturah ratione 
quedam ſunt Communia ut Aer, aqua profiuens, mare & litore 
#zaris ; I concur in,opinion with them, | that the Air iscom- 
mon to all; and I hold myformer definitions touching the 
properties of the Sea and the Sea ſhores: | But that"there 
ſhould be a property fixed in running Waters, I cannot be 
drawn to that Opinion, for the Civil- Law. ſaith farther; 
quod aqua profiuens non manet in certo loco ſed procyl fuit ex- 
traditionemEjus cujus flumen eſt ut ad maretandemptrueniat ; 
for in my opinion it ſhould be ſtrange that the Law of pro- 
.perty ſhould be fixed upon ſuch uncertainties,'asto-be altered 
into Meun, Tuum, Suum, before theſe words can be ſpoken, 
.and to be changed ineverytwinckling of an eye, and to be 


more 
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more uncertain in the proprietor, than a Camelion of his 
Colours. Our Commonlaw, which of all others is the 
moſt certain, did not ſet his property upon a Deer in Parks, 
Conneys or Hares in Warrens, nor on Fithes in running 
Streams 3 all which be more permanent than running 
Waters be: And therefore I am of Opinion, that ta- 
king this word Aqua for the bare running Water, there 
can be no property therein, but as the ſame is incident 
to the Soil, taking them two for one, it is drawn with 
the property thereof : and this difference is apparent by 
12 Henry 7. afore faid; and Mr. Linwood puts a diffe- 
rence inter Fluvium &- flumen ; for faith he, Eft pe- 
rennis decurſus aquar' ſed flumen eſt propria ipſa aqua. 


Let it not be held Queſtionable, whether Rivers of: 


both kinds be within theſe Laws or not, though they 
be not put among the defences which this Statute ſpea- 
keth of; | for that expretly thoſe things which are ter- 


med Lets and Impediments, are commanded by this Sta» - 
tute to be removed out of the Rivers and Streams for : 
hindring the Waters ; and Navigation bony {o careful- - 


ly provided. for cannot be ſupported., 'unleſs Rivers Na- 


vigable be' maintained : » and theſe Rivers are like the. 
veins of a- man's Body, by means whereof . the increaſe - 


of the Grounds near. thereunto- adjoining are abundant- 
ly multiplied, and the Waters which: trouble the Le- 


vel are conveyed away thereby : . ſo that I am clear of. 
Opinion, that Rivers and their Chanels, Waters and - 
Banks, are all of them fully within the defence of theſe - 


Laws, howſoever ſome which would have no new Ri- 


vers caſt by the power of. theſe Laws, would extend : 
the words. but to. the. repairs, and not..to the River it - 


ſelf. 


Sewer, - 
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Sewer. 


Sewer, whereupon theſe Laws took their name, hath 

A | been no great ſtranger to. our "CommonlJaws of this 
Realm, being perfetly deſcribed, though not preciſely defi- 
nedinourLaw; ſome mincing the word, compound it of two 
words, 'Sea:and were, ſaying, that zomina ſunt conſonantia 
rebas; andthere is ſome coherence between the name andthe 
nature of the thing. Authorities in Law will beſt decide 
202.6, f.r. the queſtion, and therefore. 20 H.6. f. 1. an ation of waſte 
is brought there againſt Tenant by the courtefie, for ſuffer- 
.ing a Sewer in part of the grounds to be unrepaired, by rea- 
ſon whereof his grounds in L. which the Defendant held by 
the courtefie of England, were ſurrounded; fo that by this 
book it is made manifeſt, that the Sewer is a freſh Water 
trench compaſſed-in on both ſides with a Bank, and is a 
:x2 H.4q. f.7. ſmall current or little:River. And in 12 Hl. 4. fol. 7. an 
Adciion of the Caſe was brought for ſtopping of a Sewer in 
'Dale, by reaſon whereof the Waters did overflow the Banks, 
and drown the Plaintiff's Meadow Grounds: So-theſe two 
Caſes ſufficiently declare what a Sewer is; and Holing/head 
in his Chrozicle termeth the Fleet Dike in Loxdon a Sewer; 
and I am of opinion, That it is a diminutive of a River, and 
by expreſs words Sewers be within theſe Laws, & fe eſt in 


39 H.6.31. 
Gutter. 


" A Gutter is of a leſs fize, and of a narrower paſſage and 
current than a Sewer is; and as I take it, a Gutter is the 
diminutive of a Sewer : and thedifference between them is, 
That a Sewer is a common publick Stream, and a Gutter is 
a ſtraight private running Water; and the uſe of a Sewer is 
common, and of a Gutter peculiar, and by expreſs words 
alſo a Gutter is within theſe Laws, &* ceo eft ſic mention? 

39 FH. 6.31. 
Ditches 
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Ditches: 


A DitchF ofſa is alſo deſcribed in our Books, asin 12 H.4. 1: A. FR 


7, where an Aion upon the Caſe was brought againſt 
the Mr.of S. Marks in Briſtol, for that he was bound by the 
tenure of his Land to cleanſea Ditch there; hedid negle& to 
doe the ſame, by means whereof the Waters therein were 
ſtopped,and did thereby ſurround the Plaintiff's Grounds; fo 
that hereby it is apparent, That a Ditch is a kind of current 


$1 


of Waters in in fimo gradu. And Mr. Cambden in Sua Lin- Cambden. 


colnienſs Hiſtoria doth there deſcribe Foſdike to be Fofſa in- 
cibis quam Henricws Primus per ſeptem milliaria a Withania in 
Trentum perduxit ut Lincolnienſtbus ad ſubvehenda neceſſa- 
ria uſai eſſetz this Ditch is at this day a current and paſlage 
for Boats of ſmall burthen in Winter, but in Summer none 
at all, though of late great ſums of Money have been ex- 
pended thereupon, Sed tamer adhuc nihil inde boni venit - at 
the belt it is the worſt in all that Countrey, and isof ſoſlow 
a current #t ox videtur currere 0mnino : It ſerves in many 
places for a fence to divide Lordſhips, and is a great trough 
to ſwallow up Waters thereabouts, which otherwiſe would 
lie upon-the LeveJ,: and of it I ſhall ſay no more, but Speros 

meliora & expeFo. | | 
Other famous Ditches there be, as that in the North-eaſt 
part of the City of Tork, which is in a manner a ſtanding 
Water: And there 1s an old forlorn Dike on the Fen fides 
in the County of Lincolz, called Caredike, more ancient 
than profitable, for'1t doth, as many other of thoſe unuſual 
Ditches do, run crofs to the ordinary currents. of Waters in 
thoſe parts: For where the Seas (for example) ſtand Eaſt 
from the main- Land, and fo the ordinary currents.run all 
from Weſt tq Eaſt diretlytowards the Sea, thisruns North 
and South,. obyioug and croſs to the natural current of the 
-Waters, which'is the true cauſe wherefore their currents be 
fo flow, ſmall or-none at all. There is another of them on 
Newmarket Heath que edmiranda Foſſa vocat the Devil's 
M Dike : 
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Dike: and in W/7/:fire there is a Ditch famons, called Wanſe 
dike, or Mercurii Fofſa, which ſerves for adivifion of Coun- 
treys, and ſo be Fofſa Limitania, and are either altogether 
dry Dikes, or contain commonly no more Waters than 
thoſe that fall into them: None of: theſe Ditches be within: 
theſe Laws, but ſuch of them which have a kind' of cur- 
rent, and.which in ſome fort partake with the Rivers. 


Poots.. 


- Pool is a mere ſtanding Water, without any current 
A at all, and hath ſeldom ornever any - iſſue to convey a- 
way the Waters; but a Ditch hath no conſtant ſtanding, nor: 
any apparent current :- A Pool is properly the Inheritance of 
fome private, but a Foſſe er - Ditch is in uſe common. 
Pools be not within:this Law for two cauſes; the one, be- 
cauſe both in property.and uſe they be private and peculiar: 
The otheris, . becauſe thefe Laws ſeem to extend to grounds 
caſually, and not continually drowned & ad. ea.que frequer- 
tives accidunt Jura adaptantur: yet all Pools be not excluded 
from-the helps of theſe Laws:: for ſuch as adjoin to. great 
Rivers, and lie upon the fides thereof: without diviſion, 
they are ina manner part of the Riversz and of their kind are 
the two famous Pools called Brayford and Swarpoo!, both: 
near. unto-the City.of Lixcolr. . 


Ponds. 


; Pondis a-ftanding Ditch caſt by labourof man's hand* 
"X. in bis private Grounds for his-private uſe, to ſerve his 
houſe and houſehold with neceflary Waters; but a-Pool is. 
a-low- plat of Ground by nature, and'is not caſt 'by- man's 
hand. . I find a.Pond-within my Law I read-on-in expreſſ;s- 
terminje, not as a. thing defended thereby, but as a Let-and 
Impediment:- And had I-not found him therein named; I- 
fhould not by any Expoſition:.have here brought it in a-- 
mongſt.the Water. Inſtruments.3. for Immuch .marvell what- 


| Impedi- 
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Impediment a Pond canbe at all, unleſs by caſting of Tren- 


ches from the River to the ſame, it ſhall be a means to take 


thereinto ſome of the Waters of the River, and may there- 
by hinder Navigation; but this is far ferche. 


Streams. 


OTreams be not any of theſe, for all theſe have their pro- 

). per peculiar Banks, Bounds and Chanels, and are put 
in amongſt them; but a Stream is properly a current of Wa- 
ters running over the Level at random, and be not kept 
in with Banks or Walls, and (o Lizwood faith, that Flumen 
which is a Stream 77hil alind eft quam ipſa aqua. 


| Conduits, 


A Conduit or ought thereto belonging is not within 
A theſe Laws in any ſort, whether 1t pertain to a pri- 


vate perſon, or to a Town or Corporation. 


Springs. 


Pririgs I find within this Statute, but'coupled withſuch a 
word, - that they thereby ſeem tobe excluded and exiled 
quite from claiming any privilege. of defence by theſe 
Laws; for the word (Outragiows,) being joined therewith, 
doth fignifie the _— of theſe Laws to take them.to be 
hurtfull, and not helpfall;:but allthis cometh of the word 
Outragiows, which being but a quality annexed upon acci- 
dent, may upon jult occaſion be taken away. And the word 
Sprizgs of it ſelf is both in appellation and operation, very 
beneficial for the Commonwealth: for I may juſtly term 
them the vital Spirits of many the greatand:Royal Rivers of 
this Kingdom, as of Thames, Trent, and ſuch like :' And 
therefore I am willing to let ſuch of them as be not outra- 
gious and hurtfull, totake up a place of defence within theſe 
Laws; for the Tre# at the head is derived from Springs, 
| M 2 as 
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as many other Rivers be's and I give both the effence and 
aſſiſtance to them, and ſoin-my opinion they are worthy the 
proteQion of theſe Laws: and: I doubt not-but the Waters 
iſſuing and guſhing fiom the outragious Springs, may by the' 
provident and diſcreet care of the Commiſſioners be fo or- 
dered, as the ſame may be-applyed and employed to ne- 
cc{lary uſes. 

So now I have run through, like a ſwift Stream, the qua- 
lities-of theſe Rivers, Gutters, Sewers and Ditches, and 
of all their dependencies, and wherein they: are to have 
aid /and afliſtance of theſe : Laws of Sewers, being in 
truth. the very Materials of theſe Laws : yet for a Jittle 
better explanation of their ſeveral natures and kinds, I 
ſhall therefore put theſe Caſes; 

Firſt, If the Town of A. want Water by the drinefs of 
the ſeaſon for the uſe of their Cattel, or for other 
houſehold affairs, 'as for brewing, waſhing and ſuch 
likez and in the Town of B. which doth adjoin there- 
to, there is plenty of Waters, more perhaps than is 
neceſſary for uſe there, the Commiſſioners of Sewers 
have no power by any of theſe Laws, for any of the 
id purpoſes, to make any order or decree to relieve 
the Town 'of 4. with Waters from B. for this Statute 
makes but two uſes of Rivers, Sewers and Streams, 
the | one for draining, the other for- ſailing z and being 
for 'neither of theſe purpoſes, the Commiſſioners bave no 
power to deal therein. . - I 

But if two Towns do. adjoin, and in either of them 
there is a River Navigable, and by accident one of 
them is dried up, and the other aboundeth with: Waters, 
more perhaps than there is neceſſary uſe 'of 3 I. am, in 
that caſe, 'of Qpinion, 'that the Commiſſioners ' of | Sew- 
ers bave power by the - Commiſhon . to. make a; Law 
or Ordinance to relieve. the River which--wants 'Wa- 
ters, out of the abundance of Waters which the other 
River hath, in help and-ſupply of Navigation. 


But 
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But put the caſe that 'F. S. keeps Boats for his own 
neceſſary uſes and occaſions, - and for ro other purpoſe, 
the Commiſſioners have no Warrant by their Commil- 
fion 'to- relieve J. S, with Waters for this his own pri- 
vate-uſe, for that their power is the Republike 3 Yer 
if 7. $. hath uſed with his Boats to carry and recarry 
for the common uſe of the people in general, then he 
is within the relief of theſe Laws. 

The new Stream and cut which was now of hte 
made and'caſt by Mr. Middleton from Ware to Londoy, 
could not have been done by the power of theſe Laws 
becauſe it was not made for the draining or failing , 
but for houſehold affairs, and therefore ſpecial Statutes 
were'enated to begin, continue and perfect that work 
in'3, 4 Jac. Regisz and after the Stream was effected, 
theſe two Statutes brought the ſame within the' power 
of theſe Laws. ! | 

And now ſecing my: Law hath brought me in my 
argument and diſcourſe among the things defended by 
theſe Laws; I ſhall now make a little digreffion from 
my Caſe, to' treat of Bridges, and Calceys and Goats, 
the proper inventions 'and works of mens hands, and- 
pertinent to this place: to be treated of by the order of 
this Statute 3 and they be three material Inſtruments which 
this Statute by name hath been careful! to take order 


for. 
Brid ges. 


Re are diverſly taken in thefe Statutes, for ſome 
are thereby to be maintained, and other ſome are to 
be extirped' or reformed as'Eets and Impediments 3 where- 
in I think/it: got: atni6 for} inftruftion, to-open ſome 
ther leading Statutes which have provided for them, | 


The firſt Statuteof Bridges is in Mage Charta, cap. t5. Magna Char- 
wulla villa nec liber homo diftringatur facere pontes niſs qui ab 14: cad. 15. 


antiquoS ds *jure' facereConfurori at tempors Henviei Hui” 
| - 


oſftr 
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- #oſtr* this word (facere.) isto be conſtrued in the: ſenſeof Re. 
parere or Manntenere, for othes conſtruction it cannot have. 
And if this Statute ſhould bein force, I take it thatit would 
abate much the power of the Commiſſioners of Sewers; for 
it ſcemeth by the Letter: of it, that either no Bridges were 
to be.repaired ,; but ſuch as were made in the time of H. 2. 
and before; neither ſhould any be bound to repair them, 
but ſuch as in His time had then uſed, and were bound to 
repair them: but this Statute is neither repealed, nor muſt 
be abridged, as not;to extend. to Bridges made fithence; 
and-:I take'it, under favor, that it ſtands.on ſurrounded 

rounds, which this Statute .hath to do with; as alſo-for 
ſach Bridges as the Statute of 22 Fi.8, c.5. hath power over, 
which are Bridges ſtanding on: High-ways, for both theſe 
Statutes:do in my Opinion oppoſe the ſaid Statute of  Mag- 
24 Charta.s Howſoever Sir-E-nerd Cook in his Caſes of the: 
Ifle of E/y recites the faid Statute as it were in force atithis: 
day; and if ſo, then the expofition muſt be made, as I take 
it, that all Bridges made and: erected fince are out of the: 
inhibition of that Statute, or-elſe.that Statute ts totally re- 
ealed: For otherwiſe all Bridges builded ſince ſhould not 
repaired, becauſe no Perſon or. Town;ſhould be obliged. 
to do them: And then were the power of Commiſſioners 
of Sewers almoſt altogether inhibited, touching Bridges, 
and their hands cloſed up for medling therewithall, but 
I take this Statute of Sewers in full ſtrength to deal with 
ſuch Bridges as come within the reach of it. 
Bridges within the Law.of Sewers, are ſuch as lie on or 
near ſurrounded grounds, efpecially if they be not onely 
laced there for Pe paſſage, bur alſo for ſtrength, to'de-” 


end the violence of the Waters,; as many: of this\kind he 
vis, London Bridge, - Rocheſter Bridge, the great;Bridges at 
Lincoſr, Boſton Bridge, and the likes, and ſuch as heion: 
Inland/and high. Countreys, over: High-ways ; as Burtor, : 
Trent, Ware, Wainsford, Huntington and: ſuch like, be 
..- Within the faid Statute of: 22 H, 8. and I make little doubt- 
of: it, : but. all the faid laſt mentianed Bridgesare alſo with-:. 
FIDEO = in 
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in, the; proviſion, of the aid Laws of Sewers, for they lie 

and are built over ſuch Rivers as be all of them within theſe 

Laws. 

The Statute of 22 H.8. extends not to Bridges lying out 22 z: 8: 

of High-ways, but the Statute of Sewers doth extend to po” 
ſach alſo: And: therefore if” a Bridge ſtand. on a common 

Sewer, Ditch or Gutter which hath his current tothe Sea, 
or toſome River, the Commiſſioners of Sewers have power 

over ſuch, either to repair the ſame, or to extirp it, as 

Juſt cauſe and occaſion ſhall require. 


It appears by what hath been before faid, our 
Reader was of Opinion that all Ditches (excepr 
dry Dikes) Gutters, Sewers, Streams and Wa- 
ter-courſes, where no paflage of Boats is uſed, 
nor lying by the Coaſts of the Sea or Marſh- 
ground, are within the ſurvey and correction of 
he Commiſſioners of Sewers. And he here faith: 
the like of Bridges ſtanding. on any Common 
Sewer, Ditch, or Gutter which hath its current 
to any River. But yct, under fayour this feems- 
very queſtionable, upon the words of this/Sta- 
tute of 23 H. 8.5. which ſpeaks onely of Ditchies; . 
Gutters, Sewers and Streams by the Coaſts of the 
Sea, or Marſh-ground ; and 1s exprefly contrary. 
to the Statute of. ; Fac. cap. 14. whereby 'tis de- 3 Fins . 
clarced that the Walls, Ditches, Banks, Gutters; 
Sewers,. Gates, Cawlcys, Bridges, Streams-and- 
Water-courſes, 1n and about the City of Londoz,. 
where.no paflage of- Boats'1s:uſed, having-their 
fall into the River of. Thames, where it doth u- 
fually cbb and flow, and is uſed far free paſſage | 
hs an 


&7 
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of Boats to the Sea, though they were/as' need- 
fullt6 be ſurveyed, reformed and amended from 
' noyance of the River of Thames, by the Com- 
miſſioners of Sewers, as thoſe Rivers, Streams 
and Water-courſes, where the Water doth uſu- 
ally ebb and flow, and where more uſual paſſage 
of Boats hath bcen, yet are not under the ſur- 
vey, correction and amendment of the Com- 
maſſioners of Sewers, noriof any Statute of Sew- 


4 


ers. . Ard therefore by that Statute of 3 Zac, it 
is provided , that ſuch Walls, Ditches, 
within the limits of two Miles of London, ſhall 
- be ſubje&t,to the Commiſſion of Sewers, and ta 
all Statutes made. for. Sewers, : and'to all penal- 
' ties in the ſaid Statutes contained, as if the Water 
therein had ebbed, flowed, and therein free paſ- 
ſage with. Boats, and Barges to the Sea had been 
heretpfore-ulcd. - {i or ag Avis o; 

So thar by the Judgment” of that Parliament, 
neither ſach Dicchcs,. Gutters, Sewers, Streams, 
&c. where there 15 neither flux or reflux, or paf- 
fage of. Boats, though chey, fall intoa navigable 
- River which cbbs and. flows, and.is. uſed” for 

free paſſage of Boats to-qhe. Sea nor. any of their 

Walls or Banks, or the dogs which ftand on 
them, other than ſuchas the ſaid Act hath proyj- 
ded for, viz, thoſs which arc,within two Milesof 
Londen). are. within..the ſurveyor: juriſdiction 
of. the Commullioners of Sewers... | ,,';.. 
' Alſo 
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Alſo private Bridges are within theſe Laws, as 1i F. S. 
and his Anceſtors, owners of ſuch a Houſe, have had and 
uſed to have a Bridge over a great or leſs River to the 
Church, and to his Paſture Grounds, or to his Common, 
this Bridge, and all other of. this kind, are within this 
Statute of Sewers; viz. to be put down or reformed if 
they be Impediments to the Common: wealth, and alfo 
to be maintained, if thereby the ſame be any material 
defence. againſt the rage and yiolence of the Waters, o- 
therwiſe not, but for putting down ſuch Bridges which 
have been by preſcription, I hope the Commiſſioners 
of Sewers will be well adviſed therein, ſeeing time hath 
given great approbation of them, and therefore I ſhall han- 
dle this point more fully, when I come to treat of Lets 
and Impediments, where that part of this Statute comes 
moſt fit to be handled. 

The Statute of 22 H.8. extends to the repairing and a- 
mending of Bridges onely, but if it be fit to take an Arch 
away, or to add a new Arch thereto, or to ere& and build 
a new Bridge where none was before, this is moſt fit to be 
done by the Commiſſioners of Sewers, whoſe power may 
be extended thereto. 

All Bridges ſet upon Rivers by perſons without authority, 
may be pulled down by the Commiſſioners of Sewers, and 
the parties puniſhed ; for no man ought of his own autho- 
rity tobe ſo bold with the common and High- ways or Streams, 
as to ere& Bridges or other Engires thereon without lawfull 
Warrant. | 

Bridges in High-ways, where there is no- Stream under, : 
but onely ſome petty Land Stream at rain and wet ſeaſons, ' ; 
theſe be dry Bridges, and be not within this Statute of Sew- cen" 
ers, but yet they be within the Statute of 22 F1 8. if they 
ſtand on High-ways: In 14 Jacobi Regis it was found by In- ,, z... 
- quiſition taken at the City of Lz2co/nin the Guild-hall there, 
before Sir Thomas Grantham Knight, and my ſelf, and other 
Commiſſioners of the Sewers, that the great Bridge at Brace- 
bridge near the City of Lincoln, _ ſtanding upon the River 

, of 


- Regiſter 
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of Wythan thirty Miles from the Sea, was fallen into great 
decay, whereby Carts, Carriages and Men on Horſe-back 
could not paſs over the ſame, as in times paſt had been uſed, 
in defe& of Her. Sapcots Eſq. who _ to repair a part 
thereof, by reaſon of his Manor of Bracebridge; and of 
Bartholomew Gregge, who by reaſon of his houſe ſtanding at 
the Bridge foot, called the Hermitage, on the North fide of 
the River, -ought to repair another part; and of the Corpo- 
ration of Lincoln who was to repair a part thereof; and of 
the Countrey of More/and, who uſed to repair another part: 
And the fame was decreed accordingly. But Mr. Sapcot with- 
out cauſe finding himſelf grieved thereat, preferred his Bill 
into the Exchequer Chamber againſt Sir 7homas Grantham 
and.others, to be relieved therein; and did alledge, That 
the ſame ſtood far from the Sea, pretending thereby that the 
"Commiſſioners of Sewers had no power to deal with the ſame: 
but at the hearing of the Cauſe in'A-#o 16. Fac. he was 0- 
ver-rulted in that and all other parts of this Suit. 


A Calcey. 


Calcey or Calſway is a paſſage made by art, of Earth, 
A Gravel, Stones and ſuch like, on or over ſome high 
or Common way leading through ſurrounded grounds for 
the ſafe paſſage of the King's liege people, and theſe Calceys 
have always been expreſled in the ancient Commiſſions of 
the Sewers in the Regiſter, Fzts. at. bre. and m the Statute 
of 6 H.6. cap. 5. but not any Calceys be in theſe Laws, but 
ſach as be over ſurrounded and low grounds, as that of Bar- 
fton Bank, Southy Bank, and ſuch like: but touching Cat- 
ceys lying in Towns and Villages which be in the high up- 
landiſh Countries, this Law dothnot in any fort extend unto 
them, butall Calceys leading over the ſaid Bridges, andnear 
unto them, are provided for by this Law; yet no private 
Calceys are to be dealt withall by the ſaid Commiſſioners. 


Coats. 
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Goats. 


Oats be uſual Engines ere&ted and built with Perculleſ 
Go ſes and Doors of Timber, Stone or Brick, invented firſt: 
in Lower Germany and after brought into Exglard, and u- 
ſed here by imitation, and experience hath given ſo great 
approbation of them, as they are now, and that with good 
reaſon and cauſe inducing the fame, accounted the moſt 
uſefull inſtruments for draining the Waters out of the Land - 
into the Sea: There is a ewofold uſe made of them, the 
one when freſh Water flows and deſcends upon the low 
grounds where theſe Engines are always placed, and where-* 
to all the Chanels where they ſtand have their currents 
and drains direCted, the ſame is let out by theſe into ſome 
creek of the Sea; and if at ſome great floods the Seas break 
into the Lands, the ſalt Waters uſually have their returns 
through theſe back to the Sea: Many of theſe Goats which 
are placed on High-ways, ſerve alſo for Bridges. This Goat 
is no ſuch imaginary Engine as the Mills be which ſome rare 
wiſe men of late have invented, but this Invention is wars 
ranted by experience, the other is rejected as altogether 
chargeable and illuſory : Yet theſe.Engines ſeem to me not 
to be very ancient here in this Kingdom, for that I do not ' 
find them mentioned in any of the ancient Commiſſions 
granted, before this Statute did expreſs the ſame ; and ſure- 
ly this Statute was ſocurious in the ſpecial repetition of ſuch 
defences 27: ſpecie as it intended to defend and maintain, 
thar I am of Opinion, it can ſcarce be drawn to extend 
to any other: And therefore I do agree with the Opinion 
of Sir Edward Cook in his Caſe of the Ifle of Ely, that an 
artificial Mill, and ſuch like new invented Engines, are not 
to be erected by the power of theſe Laws, but being once 
erected and proved by experience to be beneficial to the 
publique State, they may be. continued and maintained by 
the authority of this Statute, 


N 2 New 
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New Defences. 


Itherto I have proceeded onely in the handling and dif- 
courſing of the old and ancient defences which be 
helpfull both to Sea and Land : And therefore I am now de- 
firous to enter into the argument of new defences, being a 
matter. very fit and apt to be diſputed on: And to give 
ſome warrant to my argument therein, I have ſo compoſed 
my Caſe, as both old and new be therein contained, 
wherein the point will be ſhortly this, Whether the new 
River and new Bank mentioned in my Caſe, could be or- 
dered to be made by the power and authority of theſe Laws: 
And thoſe which would take a part to argue on the contra- 
ry,- may alledge much matter, and many reaſons to make 
good their arguments 3 firſt, out of the words of the Law 
it ſelf, for thereby it ſeemeth, that this Statute can bear no 
ſuch expoſition by reaſon; the words thereof literally taken, 
ſeem to extend onely to the old and ancient defences, and 
not to the erecting of new: And the words thereof in this 
point be theſe; : 

Foraſmuch as the Walls, Banks, Ditches, ec. by the rage of 
the Seas, and by the freſh Waters deſcending, be ſo lacerate, dz. 
rupt and broken, the Commiſſion therefore doth quthorize the 
Earls of Lincoln, Rutland and Exeter; Robert Lord Wil. 
loughby of Grimſthrop, Szr William Welby, Sir Thomas 
Grantham, ard Sir John Hatcher, Knights, whereof three 
to be of the Quorum, to ſurvey and amend the ſaid Walls, and 
Banks, Ditches, ec. in all places neceſſary, and the ſane as 
oft as need ſhall be to make new: Upon theſe words of the 
Statute, do thoſe which argue againſt the new defences in- 
fer, that the Commiſſioners have not any power to cauſe 
new Banks, new Walls, or other defences to be erected; 
and (o take a difference between the words ova conſtruere, 
@&* de riovo conſtruere, 'the firſt extending to ere new ones 
where none were before, and the other purporting the 
ereQing of a new one where before an old one ſtood: and 
52, the 
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the words which inforce this expoſition, be penned ſtrongly 
to that purpoſe; for firſt, they have power to repair and 
amend, What? ſuch Walls and Banks as were before, and 
the ſame to build new; which words, The ſame, literally 
taken, muſt needs extend to ſuch old fences as were beforcz x 
and the conſt uction being ſo made, excludes clearly the 
power to make new ones Where none was: before: and 
this expoſition may be exampled in other Caſes of like qua- 
lity, as in 22 H.6. fo. 18. where it is ſaid, That if Leſſee for 22 x. 6. 
years ſuffer a houſe to fall down, and before an Aion of Waſte 
be brought againſt him, he buildeth another in the ſame place 
where the former ſtood, of the ſame quality and quantity, that 
ſhall excuſe him in the Aion of Waſte : but ſo would it 
not have done-if he had builded the ſame in all points an- 
ſwerable in another plzce, for the one is renewed, the 0- 
ther a new one: ard in the 1o H.7. fol. 18. in the Abbot ro #7. f18. 
of Thornton's Caſe, the words in a Leaſe were, That the 
Leſſee ſhould repair a Chapel leaſed to him, and the ſame de | 
20vo conſiruere & conſiruFam curare , Which words there 
bear the-ſame ſenſe in expoſition : And the Statute of Mag- 
4 Charta cap. 16. ſeemeth, touching Banks, to ſway the yugna Char- - 
ſame way; for there the Statute is, 2nod nul/e reparie de. ta cap. 16. 
fendantur nift ille que fuernnt in defenſo tempore Henrici Re- 
gis avi noſtri & per eoſdem locos & eoſdem terminos ſicut eſſe 
conſueverunt tempore ſnoz this makes much againſt erecting 
of new Banks, if it be in force: for if no perſon ſhould be 
bound to repair ſuch as were built ſince that time, then 
were it vain to build new ones. Sir Edward Cook in his 
Caſe of the I{Je of Ely, is ſtrongly of the fame Opinion , Caſe of the'-- 
That no new River ſhould. be made and caſt by the power of this ef Eh. + 
Commiſſuon; for the caſe there is, That the Commiſſioners of 
Sewers in thoſe parts made an order and decree, That anew RK i-. 
ver ſhould be cut out of the old River there called Owſe, through 
the main Land ſeven Miles unto another part of the ſaid River: 
And the queſtion there was, W hether'the. Commiſſioners 
of Sewers had any ſuch power or not? and he there deli- 
vered his Opinion expreſly, That they had not ? and affirms 
cn. 
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it, That it was dangerous and inconvenient that Commiſſioners 

of Sewers ſhould have any ſuch Power and Authority, for ther 
they might thereby ſtop up the Havens, which are the Ports of 

the Realm: And for the juſtifying of this Opinion therein, 

" : Fitz.Na. Bre, he alledgeth Fitzher. Na. Bre. fo. 225. and the Regiſter, fol. 
_ ag, 252» that in caſe where a new River or Stream was defired: 
29 *5* to bemade, the Writ of ad quod damn was to be awarded, 
which ſhould firſt be dire&ed to the Eſcheator of that Coun- 

ty, to the end he muſt enquire and certifie what damage 

it might be if ſuch a Cut ſhould be made, or a new Trench 

caſt; and ſo concluded direQly againſt the making of new 

Rivers and Drains by the Commiſſioners of Sewers. And 

truly there is one thing more which makes ſtrong on that 

fide, which is, That a new River, Drain or Cut, cannot 

| be made but through ſome man's private Inheritance, and 

to the prejudice thereof, which is a matter very confidera- 

ble: So that all theſe things laid together, might very well 

move Sir Edward. Cook to be of the ſaid Opinion, That 

no ſuch new River or Drain could be made by the Com- 

millioners of Sewers by the power of theſe Laws. 
Argumentum in contrariumn. 

'The reaſons and authorities put on the other part are 

weighty and ponderous, and require a very good anſwer 

The Law it which I ſhall endeavour to give thereto: It is true, that the 
EH mwa6 words of this Statute and Commiſſion bear much with the 
: ſaid fo;mer expoſition z So l hope to find words in this Sta- 
tute alſo, which will tend as much the -other way: And 

they be in the fore-part thereof, viz, That daily conſidering 

; the great damages and lofſes which have happened in many 
octragrors_ anddivers parts of this Realm,as well by the contagious flow- 
ing ſurges and courſe of the Sea, in and upon aromas 


and other low places heretofore through politique wiſedom 
won and made profitable for the Commonwealth of this 
Realm, ec. And'theſe grounds which have been ſo won, 
could not be ſo kept and preſerved, but by banking and 
new fencing inz which proves -direaly, that the ſaid new 
Banks and new fencing might be made for the inning and 

keeping 
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keeping of the faid new won grounds: And alſo the Sta- The expired 


tute of 6 H.6. cap. 5. gave the Commiſſioners of Sewers pow- 
er to repair the ancient Banks, and Walls and Fences & ea- 


dem, & alia de novo conſtrnere; by which words'the Com: *10n- 


millioners which had their power from that Statute, might 
make new defences, as Banks, Walls and ſuch like: And 
ſo is the opinion of Sir Edward Cook delivered upon the ſaid 
Statute of H. 6. in his Caſe of the Iſle of E!y, which being 
obſerved and granted, makes ſtrongly for this part for that 
the Statute of 23 H.8. doth not onely confirm all former Sta- 
tutes of the Sewers then in ef/e, but alſo gives authority to 
the Commiſſioners to do after the Tenor and effect of all 
and (ingular the Statutes and Ordinances before that time 
made : And although the ſaid Statute of H. 6, was in time 
then expired, yet the form and effe& of it may be follow- 
ed and obſerved: And to that end I take this diverſity be- 
tween a Law repealed and a Law-expired, for a repealed 
Law is made void and fiuſtrate, as either unworthy or un- 
neceſlary for fome reſpeQs to be any longer continued or. 
put in execu:10n, and therefore was forbidden to beuſed or 
practiſed; but a Law expired in time, though it hath 
loſt his vigor and force, yet it is ike a vertuous man de- 
ceaſed, his life and a&ions may be worthy imitation, 
though the date of days be at an end z but a Law 
repealed js like a man condemned for ſome Offence , 
whoſe Life and AGtions are neither of them worthy I- 
mitation , unlefs jt be to doe the contrary: And the 
fajd Statute of Herry 6. was a worthy Law , which this 
Statute intended not to come ſhort on, but to extend 
farther than the Limits of that Law gid reach unto : al- 
ſo the ſajd Statute of Hemry 6. is uſed by Sir Edward 


Cook in the pleading of Rook's Cafe in his 5th Report, rus Cafe. 


where he could make there no other uſe of it, feeing 
it was in time expired, than onely by way of imitatt- 
ON. | 


Alſo we muſt conceive, that theſe Laws of Sewers are 200 AY 


of great and urgent neceflity- and uſe for the good: of the will help chis 
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+ Jefluras Secunda. 


.- whole Commonwealth-of the Realm, - and therefore the in- 

' © tent thereof may be extended in expoſition beyond the let- 
ter of the words; for the words be (and the ſame to make 
new) which according to the. bare words in a literal con- 
ſtrugion, cannot; extend to-new ones Where none was: be- 
fore, but to-the reedifying of the decaied old ones; but 
the learned Expoſitor, whoſe conſtruQtions be not ſo much 
grounded upon the letter as upon the ſenſe, may in equal 
Juftice extend the ſenſe to new making, as well as to re- 
newing of defences; for. Mr. Brad. 1. 1. Chap. 3. defineth + 
equity,to-be Reram convenientia que in paribus cauſts paria 
deſtderat jura & omnid bene coequiperat & dicitur equitas quaſt 
equalitas And if the grave and learned Judges have in pri- 

_ vate affairs introduced this equity to dire, inlarge or di- 
miniſh- the letrer of the Laws in the ſenſe of conſtruQion, 
Hill md as by many Prefidents we find in Mr. Plow. Com. in Hi and 
erane's Grange's Caſe, fol. 178. and in many*other authorities, 2 
fFortiori (hall this Statute of 23 H. 8. be expounded with: as 
much favourable equity as can be, to inlarge the letter of 
the.Law in the ſenſe of conſtruction, becauſe it tends ſo 
much to the advancement of; the Commonwealth, Er qui 
heret. in litera heret in cortice. And-if the makers of the 
Law, when this Statute was put into the frame, had been 
demanded, whether their meaning was to have it extended 
to the making of theſe new defences where either juſt occa- 
fion or. neceſiity did inforce; itz they would have anſwered, 
That they fo intended. it; for the foul and life of the Law 
lieth in the ſenſible expoſition thereof, and not in the bare 
letter, as Mr. Plow. alſo fully demonſtrates in his Come. in 
Eafton and Stud's Caſe. 
And whereas it is formerly alledged, that the warineſfs.of 
.'the Common-law was ſuch in theſe Caſes, that it admitted 
not one ſuch new Trench, River,or new Cut to be made, 
without the awarding out of the Writ of Ad quod damn 
direted to the Eſcheator, an Officer ſworn to enquire, 
firſt, what damage it might be if ſuch a new cut or drain 
were made2. and then upon his inquiſition returned, _ 
benrt | mig 
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might be 'one made, if by the inquiſition it were found 

convenient, elſe not to be proceeded farther in: But in 
| anſwer thereto, being the argument ſet down in the faid 
Caſe of the Iſle of Ely, I am of Opinion, That there may 
be more wary and circumſpe& proceedings by this Com- 

miſſion, than in the Ad quod damn" by the Eſcheator ; for 
' there be many Commiſſioners which be all ſworn, and in 
the Ad quod dammn'there is but one, the Eſcheator, plus vident 
oculi quam oculuas &» tutins eſt rem committere pluribus, quan 
#1, and in my opinion, it is much betterto commit this weigh- 
ty buſineſs to many Commillioners of great gravity, expe- 
rience, learning, wiſedom and integrity, than to one Eſchea- 


tor, who may perhaps want all thoſe vertues: And farther, 


whereas in the ſaid Caſe of the Iſle of Ely, it is inferred, 
or rather feared, that by giving this power to the Commit- 
ſioners of Sewers, they may thereby ſtop up the Havens of 
this Kingdom; that fear is needleſs, for I find, that neither 
by the letter nor the ſenſe of theſe Laws, any ſuch expoſi- 
tion can be made, either to the ſtopping up or hindring of 
their currents and paſſages. But to proceed in my former dif- 


courſe in making new defences: T know that in the 43, 43& 44 8 © © 


and 44 Eliz, a great controverſie did ariſe in the County of 
Lincoln, about the building and erefting of two new Goats 
at Skirbeck and Langrate, for the draining of the Waters out 
of South Holand ens into Boſtox Haven; which work Sir 
Edward Dimeck Knight, did further what he might, by the 
ſtrength of himſelf and his friends; and it was oppoſed by 
the Countrey of Keſteven - and the very exception there- 
to taken, was, That the Commiſlioners of Sewers could 
not by the power of their Commiſſion make a Law for the 
erc&ing of theſe new Goats where never any ſtood there 
| before: And that Caſe proceeded ſo far, as the ſame came 
in the end before the two Chief Juſtices, Popham and Ar- 
derſon, who both delivered their opinions, that the ſaid 
new Goats, if they were found to be profitable for the good 
and ſafety of the County, might be erected by the power 
of this Statute; but they then - —_ and adviſed, that the 


_ Com- 
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' Commiſſioners ſhould be wary, provident and circumſpe& 
to. adviſe deliberately before hand, that by the opinion 
of experienced perſons in thoſe affairs, the ſaid new works 
ſhould in all-appearance ſeem to be profitable to the Com- 
monweal, if they were effeted; and that Commiſſioners 
ſhould not in any fort make ſuch devices at the fuit, proſe- 
cution, and requelt df private perſons for their private and 
peculiar good, who many times ſought their own ends un- 
der pretence of the publick good. And a like great con- 
troverſie did ariſe in 12 Jac. in the Counties of Cambridge, 
Huntington and Northampton, about the making of new 
cuts and drains in the Iſle of Ely by the power of the Com- 
miſſfioners of Sewers, which being much oppoſed, the ſame 
came in the end to be heard before the King and Coun-- 
cil, wherein this Order was conceived as followeth. 


The King's Councils Order. 


"I'S Majeſty's Attorny-general having ac- | 

* cording to an Order of this Board of the 
Thirtcenth of 0fober laſt, called unto him the 
King's learned Council ; and taking informa- 
tion of ſuch Complaints as were Gre exhibited 
unto this Board, touching ſundry Suits and. 
Vexations moved of-late by certain obſtinate and 
H-diſpoſed:Perſons, againſt His Majeſty's Com- 
miflioners. of. Sewcrs,. for the Counties of Lin- 
coln, Huntington, Northampton and Cambridge, 
and. their Officers and Miniſters, for executing. 
the Orders and Decrees of the Commiſſioners, 
tothe manifeſt deſtruction and inundations of. 
many large levels and parts of the ſaid Counties : 
And having by their Lordſhips like Directions, 
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upon adviſed conſideration, weighed and com- 
pared the faid-Jate and undue proceeding with 
ancient Laws of this Realm, appearing in divers 
notable Records in the point now queſtioned, 
with the continual and concurrent practice of 
ancient and later Times; and alſo the Opinions 
of the Lord Popham, late Chief Juſtice, delive- 
red in writing very exactly and fully upon the 
ſaid Queſtions, touching the Power and Autho- 
rity of the ſaid Commiſſion ; and thereupon 
making report at large unto their Lordſhips this 
day in full Counſel, of the whole Rate of the 
Cauſe ; Foraſmuch as thereby 1t appeared, That 
theſe Inventions and Diſturbances conſilt upon 
four Heads, wherein the extent of the Com- 
miſſion was queſtioned, upon pretext and con- 
ceit of Law : Firſt, That the Commuſlioners of 
Sewers had not authority to cauſe new Banks, 
| Drains or Sluces to be made where there had 
not been any before. Secondly, That- they 
might not lay the Tax or Rate upon Hundreds, 
Towns or Inhabitants thereof in general, but 
upon the firſt preſentment or judgment to 
charge every man 1n particular, according to 
the quantity of his Land or Common. Thurdly, 
Thar they had not power ſufficient to commit 
to priſon Perſons refractory and diſobedient to 
ther Orders, Warrants and Decrees. And laſt- 
ly, That Actions of Treſpaſs, Falfe impriſon- 

O 2 ment, 


Lefua Secunda. 

ment, and other Proceſs at the Common-hw, 
have been brought againſt fome of their Offi- 
cers and Miniſters for executing their Decrees 
_ and Warrants; Their Lordſhips finding in their 
wiſedoms, that it can neither ſtand with Law; 
nor with common Senfe .or Reaſon, that in a 
Cauſe of fo great conſequent the Law can be 
fo void of providence, as to reſtrain the Com- 
miſſoners of Sewers from making new Works to 
reſtraitzthe fury of the Waters, as well as to re- 
pair the old where neceſſity doth require it. for 
the ſafety of the Countrey, or to cauſe a charge 
upon the Towns or Hundreds in general that 
arc intereſſed in the benefit or loſs, without at- 
tending particular furvey or admcaſurement of 
Acres, when the fervice 1s. to have ſpeedy and 
ſudden execution, or that a Commiſſion of fo 
high a nature, and of fo great ufe to the Com- 
monwealth, and evident neceſſity, and of ſo an- 
cient juriſdiction, both before the Statute and 
ſince, ſhould want means of coertion for obed+- 
ence to their Orders, Warrants and Decrees, 
when as on the performance of chem, the preſer- 
yation of many thouſands of His Majeſty's Sub- 
jeas Lives, Goods and Lands doth depend ; It 
plainly appearing, That it will be a direct fru- 
rating and overthrow of the Authority of the 
{id Commuſſion of Sewers, 1f the Commuſſio- 
ners, their Officers. and Munuſters ſhould be ſub- 
| ject 
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jedt to every Suit at the pleaſure of the Delin- 
quent in His Majefty's Courts of the Common- 
law, and ſo. to weary and diſcourage all men 
from doing their duties in that behalf : For the 
Reaſon aforeſaid, and for the ſupreme Reaſon 
above all reaſons, which 1s the ſalvation of the 
King's Land and People, Their Lordſhips did 
order, That the Perſons formerly committed 
by this Board for their contempt concerning 
chis cauſe, ſhall ſtand committed untill they re- 
leaſe or ſufficiently diſcharge ſuch Actions, Suits 
and Demands as they have brought at the Com- 
' mon-law againſt the Commuſſioners of Sewers, 
or any the Miniſters or Officers of the faid 
Commiſſion ; faving unto them nevertheleſs 
any Complaint or Suit for any Oppreſſion or 
Grievance before the Court of Sewers, or this 
Table, if they receive not Juſtice at the Com- 
miſſioners hands. And their Lordſhips farther 
Order, That Lettcrs from the Table ſhall bez 
written to the Commiſhoners. of Deerces of like 
nature, when. it ſhould be found needfull,. re- 
quiring, incouraging and warranting them to: 
proceed in the execution of their ſeyeral Com- 
miſſions, according unto former practice and 


uſage, Any late diſturbance, oppoſition or con- 


ceit of Law whereupon the faid diſturbance hath 
been grounded notwithſtanding ; with admo- 
nition nevertheleſs, That care be raken thatthere 
be 
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be no juſt cauſe of complaint given by any abuſe 


of the ſaid Commulſion. 


Examinat per Edmunds Cherie Confllii. 


Preſent at this Order making, were, 


:. The King's Majeſty 
in Perſon. | 
2. The Archbiſhop of 
- Canterbury. | 
. 3. L. Chancelour E//- 
meare. 
4. L. Treaſurer Earl of 
Suffolk. 
L. Steward D. de Le- 
NOX. 
L. Admiral Howard 
Earl of Notingham. 
L Chamberlain Earl 
of Pembroke. 
E. of Arundel, Ho- 
ward. 


8. 
6. 
T- 
8. 


9. Viſcount Wallingford. 

io, Viſcount Fenton. 

11. Andrews Biſhop of 
Ely. 

12. Lord Wotton. 

13. Lord Cary. 

[4 Secretary Wiriwood. 

15. Secretary Lake. 

16. Sir Foulk Grevuil 

 Chancelour of the 
Exchequer. 

17. Maſter of the Rolls 
Ceſar. | 

18. Sir Francis Bacon 
Attorney-general. 


All of them of the Privy-Concil. 


This order is .in ſome points legal, and may ſtand for 
a direQion in matters of Law, and the other parts thereof 
may ſtand for a preſident of ſtate; and it thereby -plainly 
appeareth, that the King's learned Council were of apinian, 
That the ſaid new works might be ordered and decreed to 
be done by the Commiſſioners of Sewers, and that: the 
{ame had warrant from former preſidents. | 


Bat 
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But'the laſt allegation on the contrary-party is very forci- 
ble againſt this argument, That by the making and ereGing 
of theſe new Defences, the inheritances of private perſons 
are thereby prejudiced whereon they be built; yet as Cato 


faith, Vix ulla Lex fieri poteſt que omnibus utilis ſit ſed i majari Cats. 


parti proficiat ſufficitz and therefore this objeion I thus An- 
ſwer, That theſe new works are not to be undertaken but 
upon urgent neceflity in defence of the Countrey, or for the 
fafety thereof, ſo that the Commonwealth be therein deep- 
ly interefſed and ingaged;z and things which concern the 
Commonweal are of greater accompt in the Law, than the 
intereſt of private perſons. | 


And ſo it is 13: H. 8. fol. 16, That the Commonwealth r3 # 8. 


ſhall be preferred before the private Eſtate, and for the good 
of the Commonwealth a private perſon ſhall receive damage, 
if otherwiſe it cannot be eſchewed; as a private man's houſe 
ſhall be pulled down, if the next houſe thereto be on fire, 
to ſave the Town; and the Suburbs of a City may be pul- 
led down in time of War, to fave the City ;- and Bulwarks- 
may be raiſed on private mens grounds for defence of the 
Realm: And what greater Enemy can there be than the-Sea, . 
who threatens with his mercileſs waves to ſwallow up all 


before it, but that the hand of the Almighty hath tied and Pro ct. 8.” 
bound him in the fetters of his eternal decree, and given ?7* 


policy and means to man to keep him from invading the 
Land by artificial works, proper for ſuch ſervices? There-- 
fore in my Opinion, by the very true intent and meaning. 
of the ſaid Statute, and by a juſt, equal and reaſonable con- 
ſtruction, it- ſhould lie in the power of the Commiſiioners-- 
of Sewers, upon juſt and urgent occafions and conſidera- 
tions, to make Orders and Decrees for ereting and'making 
of new-Banks, new Walls, Goats, Strxeams, Sluces, and 
other neceſſary Defences againſt the overflowing of the 
Sca; For Ubi nova fit maris incurſio ibi novum eſt apponendun-” 
remedium, with this caution, That under the pretence of the - 
Commonweal a private man's welfare be not intended tothe 
eharge, trouble and burthen of the. Countrey : And with : 

this-. 
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* this alſo, That where any man's particular intereſt and inhe- 
ritance is prejudiced for the Commonwealths cauſe, by any 
ſuch new erected works, That that part of the Countrey be 

- ordered to' recompence the ſame which have good thereby, 

. according as is wiſely and diſcreetly ordered by two ſeveral 

27 El. c. 22. Statutes, the 'one made in Arno 27 Eliz. Chap. 22. Raſtal 
Havens and Rivers, is where the Commiſſioners have pow- 

er to compound and -agree with the Lords and owners of 


| the grounds through which the new Cuts are to be made; 
. 3 Fac. 14 And the other 3 Fac. Reg. c. if for bringing the new ſtream 
to Loydon: and although theſe Statutes hold not in the 
general caſe of Sewers, but are applied to the ſaid particy- 
lar matters therein expreſſed, yet they may ſerve as good 
Rules to dire& our Commiſitoners to imitate upon like occa- 


ſion happening. 


In the Caſe of the Inhabitants of 0urwel, New- 
ton and Tyd, Hil. 1649. in ſup. Banc. ww was ur- 
ed by Twiſden of Council, with the ſaid Vills, 
that the Commiſſioners of Sewers cannot order 
a new Wall to be made, notwithſtanding what 
C15 Calis here faith; and Roll ſeemed to incline to 
that opinion ; but yer allowed the Commillio- 
ners Order, becauſe it appeared that the Wall 
which they had ordered to be made was not 
wholly a new work; and ſo not within the Caſe 
of the Iſle of Ely, . which was for the making of 
a new work totally : Style 192. 
But it was clearly reſolved, Paſch. 18 Car. 1. 
B. R. That if an old Wall or Bank be thrown 
down by the violenee of a Tempeſt, and that 
was ſtraight, the Commuſſioners of Sewers may 


order a new oneto be made there, in the form 
of 
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of a Horſeſhoe, or any other form : Mareh 198, 
I 99, 200. 


The ſecond: Point upon this Statute. 

It- appeareth by. my Caſe, That the Commiſſioners of 
Sewers did decree-a new Bank to be raiſed, and a new Ri- 
ver to be caſt, ahd arr old Sewer to be repaired upon their 
view, ſurvey and diſcretion, The Words of this -Com- 
miſſion upon which 1-framed this part of the Caſe be theſe 
(videlicet;) We have aſſigned you Theophilus Earl of Lincoln, 
Robert Lord Willoughby of Earsby, S;r George Manners 
Knight, Sir Philip Tyrwhit, ad Sir John Wray, Knights 
and Baronets,, Sir William Pelham, Sir John -Read, Sir 
Edward Aſcough, S;r Hammond Knights, An- 
thony Erby, B/as Quor'; the ſaid Earl, Lord, and Sir George 
Manners, we 4, 

Sewers, 8c. and the ſame to cauſe to be repaired, amended or 


put down as cauſe. ſhall, require, after your wiſedom and dif. 


cretions, and to.dve after our Statutes; as alſo to inquire by 
the oaths. of lawfull- and four men of thoſeÞlaces where ſuch 
default. be. /By the Tenor of which words I conceive, That 
Commiſſioners:of Sewers have power by their Commiſſion 


to progeed-three manner of waysz (vis. firſt, By Survey :.: 


2. By Jury: 3- By diſcretion; wherein it behoveth: Com- 
ky of Sewers to know perfeQaly how to uſe and diſ- 
poſe of their powers with due underſtanding of theſe parts 


of -this Commiſſion. and Law: And the better to. prepare 


them herein, I hall-take ſome pains to declare: unto them 
what they may do by ſurvey without a Jury, and what by 
Jury, and what by their diſcretion, without both ſurvey 
and Jury. 


View and Survey. 


IEW is the primary part of Survey, and Survey is 
much, but not altogether direQed by view. lt is true 

that View is of great uſe in the ——— and it is to 
TER2 | be 


tobe three to ſurvey the Walls, Banks, Drains, 


Þ 
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dope ope and} performed. in perſon, and fuch Viewsave taken: 
bg rials of Afſizesz yet by the 36 H.8. in Dyer f, 61. a ve+ 
ry perſonal View needeth not in an Afſize, if upon exami- 
nation of the Jurors 1t may appear, that a competent num- 
ber of them know the grounds in queſtion, in ſuch fort ag - 
they oan/put the party in poſſeſſion if he recover; butin an 
Aion of Waſte, an expreſs perſonal Views both required 
and requiſite, for the words of that Writ dire the She- 
riff Accedere ad -locum-vaſtatume; In a: word, 'there is a di- 
verſity between a View and a Survey, for bythe View one 
is to take notice onely by the eye, but to-ſurvepis net onely- 
to-take notice of a thing-by the. eye, but alfo by uftng other 
ceremonies and circumſtances,. as the hand to meaſtire, and: 
the foot to- pace the diſtances, *_ = 6, 7 Flag 

And the Commiſhoners Surveyors. have er to take 
igformation by examination of others:+ And although Judge 
Fitz. m 27 H. 8. fp). 28; holds 'a Surveyor of very. {malt 
eftcem- in his power and authority, - that. is,” That he may 
hear, ee and fay nothing, Otjer voter + rien dire + Yet uns 
der the favour of that Book, take a Surveyor-to be of 


. morecſtcem and authority; for-by an old: Statute made in 
4B4d, x7 Raftal Serveyors, firſt; he is there'deſcribed'its be 


,* 
ee 


a: wars which. is-to view the. work, and-to make-/inquiry; 
andto ſet down which be Copiholds, whichbe Freeha Jds,. 
ec. whereby it appeareth, that a Surveyor ian aQtor, and 
not a;looker on, as Mr. F#zherbert would-have him; ſo- 
by-theſe deſcriptions the Commiſſioners may inform them- 
ſelves what is meant-by the word Syrvey, put inthe Statutes: 
Amd many-of: our Statutes take notice of fych an Officer-as- 
a:Surveyors. For in the.Statute of Bridges and High-ways,. 
there be. ſuch Officers appointed;.. and in the Statute-made-: 
for the ereQion of the Court of Wards and-Liveries; there is-- 
a.grave Officer appoitited; who is called the Surveyor gene-- 
raſof that Court, and he is a Judge in mattersthere handled. 
And there. is alo-an Officer in this Statute of Sewers, cals 
led:a Surveyor, who hath-no judicial power, butis-meerly- 


: ®,- A 
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©" What things Officers of Sewers may the by 


Survey onely. 

FE = thing which Commiſfioners of Sewers are to do, 

" muſt be by the true underſtanding of their authorities; 
and this muſt be ſo done, that they make fuch diſtinQions, 
differences and applications as may ſtand with knowledge, 
$kill and learning 3 or etherwiſe their proceedings will prove 
irregular: And therefore it is not onely meet todeſcribe the 
Officer Surveyor ay formerly [ have done; but alſo his Office, 
 Which'I now mean to. do. | | 


Firſt, Commiſfidners of Sewets may view. the Defences, - 


and thereby may inform themſelves which ſtands in need of 
repairing and amending, and which not. and wherein the 
defaults and'defets appear to be,. and what they be. _ 
Secondly; \they mey by Survey'\take notice and, tnow- 
ledge,: by conkrencewith Carpenters,. Maſons, Say and 
other'Oftieers,'what.things oneng to be'provided for ef 
feQing-the works, and- what ſums of money will be ſperit 
for the finiſhing thereof. 1 ty 
-- Thirdly, \the ; Commiſſioners: may by view and ſurvey, 
take knowledge of the lets, impediments'and anabianets in 
the Banks; Walk, Rivers,:Streams, Gurters,:!$Sewers,; and 
of the height and lownefs of the ſaid Barks and Walls4: arid 
may thereby diſcover and firid-out the: wants, imperfe&ti> 
ons, weaknef and ſitength-of them, and {o may cauſe the 
les and: impeditnents to bg refhoved;/ and the wants-to. be 
ſopplied; and thewek plares firengthned; ascauſe ſhall re- 
Ire. | FIT a8 5 92 DLO 
Fourthly,. alſo by Survey onely they may ſufficiently in- 
form themſclves-of the ————_—_ and of the'ſtraitneſs, 
depth! wideneſs' and:ſhallowdefs! of the Rivers, Streams, 
oe rung Sewers, and- may view the defects in thefe 
' Theſe things I have produced, as proper to be perfor- 
med by view and ſurvey of the Commiſſioners: _ 
P 2 n 
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And by Herne's opinion in his Reading, p: 3: 
2 Man thar-is blind cannot be a-Commiſſioner 
of Sewers, becaufe he cannot view or ſurvey. 
© And now I ſhall proceed to the reſt. OL 7 


Things 16-be done by a Faryic ie 


Flt; what perſon or perſonsdidereQand ſet upany letand 
F* impediments, as a Floud-gate, Mill-dam or ſuch like, muſt 
be obſerved, which are theſe, And alſo to inquire by the oaths 
of goochand lawful men of the ſaid ſhire or ſhives, place or places, 
mhere ſuch defaults or annoyances be, as well within liberties as 
without, by whone«the truth may rather be knownthrough whoſe 
default -the ſaid hurts and damages have happened, or who-hath, 
o# boldeth any Landcor Tentments,or Common of x 94, #rpro- 
foof fibing,.or Bath or-may have any hurt; loſsor diſadvantage 
” any mannev of means in the ſaid plates, as well near tbtbe ſaid 
Dangers, ' Eets and: Impediments,' as inhabiting or dwelling 
thereabouts, bythe ſaid Walls, Ditches,@vc. Sothat the firſt Ar: 
eicte is full within the words of this Statute; :and cherefore ic 
muſdbedoie by Jury, and-no-otheriaccuſation-is of ſufficient 
Mength'meheLaw to pmisman.to his anſwer, And: herein 
the makers of theſe Laws did ſagely; for how ſhould Comp 
miſſioners of Sewers take'notice by view or ſurvey of ſu 

things as are done. or committed in their abſence 2+ ' . + 


- *«/ Secendly, if any: Wall; Bank, River, 'Sewer;i or other 


defence -be-defetive by: negle@ or fufferance of ſuch as 
ſhould repair the ſame, the Commiſſioners of Sewersare ts- 


Mquireby.Jury in whoſe default the fame happened;:--.. - 


'* Thirdly, the Commiſſioners are to-enquire, What per- 
fon oriperfons' ought or be bound:by. Cuſtome,'i Preſtripei> 
'on, Tenure, Covenantiorcotherwile;: or for or by reaſon 
of what Lands or Grounds he or they be tyed. or bound to. 
do the repairs” and: where: thoſe "Grounds do' he; and who- 
be the owners thereofd » ++ 70 1h) bs 995th 17] pe 
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Tefaura Secunda. 
And if a Jury find before the Commiſſioners 
of Sewers, that one ought to repair a Bank, Ge. 
which 1s decayed by the Sea, &c. and it be remo- 
ved into the King's Bench. The Juſtices there 
will-not quaſh the Inquiſition, or grant a new 
Trial; unlefs the Perſon who was found guilty 
will firſt repair the Bank, of which he ſhall be 
reimburſed , if he be acquitted ; And becauſe 
the Lord Dunbarr refuſed ſo to doe, the Court 
of King's Bench granted a Procedendo, Siderfin 1. 
78. And this ſtands with great reaſon, becauſe 
of the damage which may happen, if the re- 
pair ſhould be deferred, . untill it were determi-- 
ned who ought to: doe it. | oy 
Fourthly, alſo: it muſt be inquired by Jury, What 
Grounds lie within the hurt or dariger of Waters, cither 


within the ſurrounder by the Sea, or the inundation of the 
freſh. Waters, and to. whom they do belong? BN 


Fifthly, and if a newSluce, Goat or other defence is to 
be ereQed; built and” made, or a new Sewer, Gutter or 


Trench to be caſt, this may be determined. of by the view 


and ſurvey of the Commiſſioners, and ſo: may the aptneſs of 


the places where. they are to be ct or caſt; and the lengthy ſe CER: 


height, bredch and depth of them; for theſe things are pre-/ 


per for a-view and ſarvey : But what perſons hold Lands - 
and. Tenements within the- Level, whictr are -fit-to be — 
chargeable thereunto, and the quantity of their Lands are - ) 


to. be_ inquired of. by Jury. - And theſe few. cauſes I have 
pur for example ſake: and if any other fall out within the - 

ce reaſon, then- they are to receive the faine conſtruc. 
Sixthly, .in every caſe; where an Amerciament is to be ins 
poſed; it muſt be by preſentment of good and lawtull men- 


_— upon their Oaths, Er hoc per ſtatatum de Magha Charts, &.r4. 
I anlla miſerecord' ponatur niſi per Sacramentum proborum Gcle- 
galium hominum de viceneto, Ox. 


Upon a preſentment made by a-Jury to the 
Commiſſioners of Sewers, an Order was made 
by them to rceimburſe-the Dyke Reeves for mo- 
ney expended in repairing a Sea-wall, by laying 
a Tax upon divers Towns; whuch prefentment, 
. order, and the proceedings thereupon being rc- 
moved .DY Certtorart , Mich. 16 4.9. Exception 
was taken thereunto for that 1. It did not ap- 
4 pear that the Breach was within the Hundreds 
| whence the Jury came, and fo they had no-au- 

thority to _ 2. TheJury had onely power 

to.cnquire of things within the Hundred of Wiſ- 
* bitch, and it did not appear that Newton and 7yd, 
two of the Vills taxed, were within that Hun- 
dred; and ſo%he Commiltioners had excee- 
j ded their authority ; and the prefentmient was 
Eu - quaſhed:: Style 185, 191, 192. 
F ones fe en The ens at a Court of Sewers muſt 
= f HI be by the oaths of twelve men; and therefore 

” © 7f.-- if upon a Certiorari direfted to. the Commullia- 
ners of Sewers, they return a/preſcntment toibe 
___þer_ſecramentum furatorum. generally, without 


*Ys 
-Y 


+ 


x 


| og: twelve men; 1t. 18 not good, becauſe 
4 - a >, DIE oo 55 513 YRS; &3 43> Dat 

that'for any thing appears to;.the: contrary. at 
| nught be by two or three onely, where'it ought 

F > z to: be by: twelve, March x98. Oe 
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Leflura Secunda. 


Surveyors preſentment. 


have made preſentments of defaults of things governed 
theſe Lawsz but whether fuch a preſentment be binding 

or not, is. a good point. It is clear in my Opinion, that: 
they can make no prefentment, but ſuch as happeneth with-: - 
in their view and furvey, and what thofe things be they for- 
merly appeared. They cannot preſent that F.S. is bound by- 

iption, cuſtome, covenant or otherwiſe, to repair ſuch-: 
a Wall, Bank or Sewer, for this is not within their Office... 
In Ke/oways Rep. f. 14t. there is a cuſtome alledped, that remways 
two men-within the provoſt might prefent the Articles of the Rp. f- 141: 
Leetz But I doubt of ſuch Preſentment,. though it have a 
cuftome to ſtrengthen it : I take this difference, that an ori- 
ginal preſentment Surveyors cannot make, as to-preſent F.S.' 
that by the tenure of his Lands he ought to: repair ſuch a- 
Bridge, Wall, Bank or other Defence ;- But the Surveyors+ 
may make a ſupplemental preſentment 3 as for example, 
if it hath. been preſented; before by a Jury, that F.S.. 
ought to. have repaired ſuch a Ditch, and hath not done 
the ſame, and day is- given- him by» the Commiſſioners of 
Sewcrs to doe the ſame, if the ſame: be not repaired at the- 
day., the Surveyor: may preſent in” this: caſe the not re- 
pairing, becauſe this is but an Oath of afliſtence, ad 3wfor-- 
randun conſcientian Judicis,. for the amerciament ſhall be- 
impoſed by-the force of the faid former preſentment;- and 
this latter prefentment: by the Surveyors, is onely-to give: 
the Juftices notice of the Parties. farther negle&, to the end> P; 
they may impoſe the greater amerciament : . And a prefent=- aanoeey ors SEhoegy 
ment by Surveyors is not traverſable, bing of ſo ſmall aA 
eftecny in; Law, as-our Law: will not' vouchfafe-to take-an- 5 -"7 pats " 
ide upon it, for their a@ herein is not-in the ordinary-le-- #7 27, £<772 
gal-form. 


Biz it hath been uſed, that Surveyors of the Sewers 
by 
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Leflura Secuilla. 


What Commiſſioners of Sewers may doe by 
diſcretion. 


TN leretion is the- herb of grace that I could wiſh every 

Commiſſioner of Sewers well ſtored withall, for the 

makers of this Statute had an intention to-make it of great 

- uſe, being literally nominated nine-or ten times in this Law, 

and for this cauſe I have inſerted in my Caſez but note, that 

the word Wi/edorz is coupled with it, and the word (Good) 

is annexed-to them both, as beſt ſhewing of what pure 

Metal they ſhould be made of, . After your. good Wiſedom 
.and Diſcretion, 

There be three ſeveral degrees of Diſcretion, Dz/cretio 
generalis, Diſeretio legalis, Diſcretio ſpecials. | 

Diſcretio generalis is required of every one in every thing 
that he is to doe or attempt. 

Legalis diſcretio is that which Sir Edward Cook 'meaneth 
and ſetteth forth in Rooks and Kezrghly's Caſes, Hoc eft ſtire 
per legem quod ſit juſtum; and this is meerly to adminiſter 
Juſtice according to the preſcribed rules of the Law; and 
herein is this diſcretion-limited,  that-it go-not beyond or 
beſides thoſe. Laws which are to be-executed:' And this dif- 
cretion is to be governed by the Laws, for Cicero ſaith, Sz- 
pientis eft judicis cogitare tantum ſtbi eſſe permiſſum quantum 
ſut-Commiſſum aut creditum. 


And according to this diſcretion the Com- 
muſſioners of Sewers ought to proceed, as was 
reſolved in the Caſe'of Hetley werſus Sir John 

. * Boyer, Bulſtr. 2. 197, 198. Cro. Hil. 11 Fac. 336. 
The third Diſcretion is where the:Laws have given-no 
certain rule to be direQted by in a Caſe within the power of 
*.. this Commiſſion , there the Commiſſioners are to order 


theſe affairs with. ſuch Wiſedom and judgment, that al- 
though their cenfue be not-framed in a Rule of Law, yet 


they 
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they areto do therein ecumdim zimin of bomin; and here- 
in diſcretion is the abſolute Judge of the Cauſe, and gives ' 

the Rule :- But in the: caſe of Legal Diſcretion, there dif- 

cretion- is but a ſervant, and is tied to attend 'upon the 

Law3and thereithe Law direQs the/cenſare,” and\Diſcreti- 

on is but to doe the fare wiſely and temporately;” for 3þ/Z#care 

etenim leges cutpinnt ut jure regantar. Si" Ed.'Cook'in' Rook's' Rooks Caſe. 
Caſe 5 Report, gives this Rule to the' Commiſſioners, Thet 
although the words of the Commiſſzon be, That they ſhould do 

according totheir Diſcretions, yet their proceedings ought to 

be limited and bounded within the Rules of Law and Reaſor'; 

for that Diſcretion is- a Stience to diſcern betwixt falſity and Ec] 
truth, between right and: wrong, between ſhadows and ſub- Cod 
ſtance, betwixt equity and colourable gloſſes, and the Commiſ- % 
ſroners ought not to followtheir wills and private aſſe@ions; for 

that talis deſcretio diſcretionem'confundit © And therefore 

ttow I will:declre in few words, in- what things theſe 
Commiſſioners-are'to be ruled by good Diſcretion. 

Firſt, the quantity of Fines be left to-the diſcretion of the T-. 
Gommiſſtoners.. * | | £ 
| . i Jzew,)Impriſonment-of the Bodies of the Offenders wher 2+: 
_ | they:deſerve; 'and the time how long, - Heth+ much. in their 
3 diſcretion. Wk 3 "> yr | | 

- Jres, Tt lieth'in their-grave Wiſedoms and Diſcretions, | 2:; 
when and where-to-eret-new- Walls, Banks and other De- 
fences, and what fums of Money to- raiſe and. levy there- 


£13 


fore long bLluow | loris node; | 
TheeleQion-of Officers lieth'in their-diferetion.* - 4.;. 
It lieth many times'in their diſcretion whom: to'fine, and 85, 


whom to impriſon.- | 
I take it this word Diſcretion uſedin the Statnte, giveth 6;-. 
power to the Commiſſioners 'to-order buſineſſes there ari- 
ſing in courſe of equity, for hoc nih4l alind eft, but to pro- 
ceed ſecundum equum & bonum. | 
I haye put theſe few Caſes as examples to dire& and in--- 
firut what may be done by Diſcretion, omitting many o-- 
ther,. becauſe: I had rather truſt to the worſt certain Law, . 
pe Q- than: : 


EE4 | Leflura Secunda. 
. __ than, to give. toq; much way to the nncertain diſcretion of 
Arifuele Ret, the Commiſſioners, accordmg'to-the old ſaying, Quord fo 
ers poſſat quim plurima legibas ipſis definiantur quam paxciſſe- 
I have;made good my, words in this, that I-have proved by 
..my:;Argument, That, the ſaid new Bank and new River 
... might well be:decreed by the view and ſurvey of the-Com- 
"© mitfoners, and by their good diſcretion, and ſo might 
the {aid old Sewer be repairedz and therefore theſe being 
ended I will: now proceed to the handling of the reſt re» 


We 1 = A labour bath been to expound and declare what 
defences, as well againſt the overflowing of the Sea, as a- 
gainſt the inundation of freſh Waters, were:and be to be 
maintained, and alſo new creed by the Tenor and power 
of theſe Laws: So:that now.it comes very aptly to be hand- 
led, for. what cauſes, conſiderations and: matters ane ſhall 
-or may be tied tothe repairing and keeping thereof; which 
I take to be-theſe nine ſeveral ways. 5 

1. By Frontage. 2. By Ownerſhip. 3. By Preſcripti- 

 on.' 4. By Caſtome. 5, By Tenure, 6, By Covenant. 
7. Per uſam rei, | 8. & Townfhip. 9. By theſe Laws of 
Sewers. ; 

I ſuppoſe I ſhallproduce ſufficient Warrant and Autho- 
rities for to maintain all theſe diſtinQtions, wherein I am 
us that Commiſſioners of Sewers, for. whoſe learning 
and inftrucion I have taken theſe pains, would apply them- 
ſelvesto doe their'duties and ſervice herein carefully and ad- 
viſedly and like to skilfull: Phyſicians, would apply fitting 
Medicines to the curing of every Diſeaſe, elſe ſhall they 
oftentimes Opprimere inſontes & dimittere reos : But if they 
will ſcriously caſt their eyes: upon theſe infuing Caſes, they 
will be very helptull to'theni in' their proceedings. 


% 
\ 


Frontage, 
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Frontage. 


(y þ F—Rontage is where the Grounds of any Man do join b 
| with che _— front —_— =_ Sea, or to great Ye llitron y _Þ 
or royal: Streams3 and in'ca the Sea or royal River, _ : 
the wy of the Banks and Grounds adjoining are ang cn JUYD 21% 3 


J belong to the Subje&, whoſe Lands'do bue and bound. ..3 
rewn. A but the foil of: the Sea and royal Rivers do apper- val} Fo UL} 
tain tothe King, as formerly in my TraQate of Rivers may hows Laptine b 


appear. But in caſe of petty and mean Rivers and Jerqaity. 2a Ace ec : 
the foil of them, as well as the Banks thereof, do apper vid, is bow | 
tain to them-whoſe Grounds adjoin theretos ſo'that Fron- 4awf/ Frlgny | 
tage and Ownerſhip in baſe inferior Rivers do-not differ, -// ae” FL 
but in great Streams andthe Sea-they do-vary as aforeſaid :: bun > 
And in 37 4b. Aſfzs. plac. 10.. it ſeems that the Frontagers ,,- agz7 / 3 
are bound tothe repairs; and in 8 H. 7: he whoſe Grounds 2! :0-- I 
are next adjoining to a High-way, is bound to-repair the *** 7” 
fame. And by theſe caſes there is-no difference touching 

repairs of the High-ſtreams. and. the High-ways in my. 


Opinion.. 


Ownerſhip. 


-\ HE Ownerſhip of a Bank, Wal or other Defence is: 

' a ſufficient. warrant to- impoſe the charge of the re-- 
pairs thereof upon him, without being tied thereto by-pre- | 
{cription,. as appears-tn 8- H. 7. fol. 5. and it ftands with 3:12 75. 
reaſon, that every man ſhould be bound torepair kisown;. 
and the conſideration is alſo moving,  for:that his Grounds 
which: lie nearcſt:the Waters are fooneft-G@bjeQ-to drow-- 
aing, and:if any. increaſe be upon the fmall Rivers it falls- 


Cz So 


+ 


#9 H. 7. 


and Levr h 
pi of bog ri 


be otherwiſe taken but that he was charged to doe the 
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Preſcriptiog'\und\Cuſtome. 


F 1hkefcription and -Cultome are much-of 'one quality, for 
= .in:both-of. thewthe efficientamatter is:(ulc to repair 
andthe} Lzw hath 2taken notice af them 4n-.many of our 
ptiohtdoch>niat bind: or tie! one ito the res 

g,unleſs.it be #atiope; terr. 4-043 Of 4 


F 


* And neither in that caſe; 'barely ih reſpect of 


bath: ub the:Land ;.iAnd cherefore.1t hath beeh 
added; thar a''preferiptiorr rhat*eyory. Occu- 
for 'tis too. general, and, would. extend. to Te- 


- 


t. uſed to repair a Defence' is naught, 


| Nants/at-will, / ſufferance,  diſſeiſors,' &c. but: it 


Cro. Fac. 445. Audly verſus Fawkener. 

And in this it doth differ from Cuſtome: for if it be pre- 
ſented that A. B. and his Anceſtors have time out of me- 
mory uſed to repair ſuch a Bank, 'Wall or other Defence, 
this preſentment is void, and doth not bind the party prox# 
conſtat in'21 E:4. 38. 7 H.4.31. 19 H. 7. Kelwey, fol.52. 
and 45 E. 3. But Bodies politique or corporate may be by 
Cuſtome bound'to repairs,” 'without.making;mention inthe 
Preſeritment-or Indi&ment. that theyiaretodoitherſame a- 


ought be, He and all'thoſe* whoſe Eſtate, Ge. 


_ tione talis Meſſuagii: terre aut tenemonti; And to:that-pur- 


poſe be the 'Books of 21:iE..4; 38: avdayy Bid:yin Firzberb, 
Title Ber.: plac. 103); for there a Prior-was preſented, that 
he and his Predeceſſors bad-uſed- time' out” of: imemory'to 
repair ſuch a Bridge, ” which was in decay, and.this preſent- 
ment, though it chatged no Land, was = And in 
19 Hey. 7. aforeſaid, it is ſaid, that one might be bound to 
repair a Bank or Wall ratione Reſiantie, but this could not 


ſame 
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fame for the Houſe he'dwelt- in, for Reſffartia imports ſo 

much, | | 

Alſo if a man and his Anceſtors have voluntarily made a 
defence for a long ſeaſon, this will not bind his-Heir there- 
to, though he have aſſets deſcended to him in Fee fimple, 
for deſcending charges will not bind the Heirs, unleſs he 
deſcending have aſlets, as an equal conſideration to bind 
him thereto; neither' will deſcending aſſets of Land bind 
an Heir in this caſe, unleſs the Land it ſelf be really tied 


and charged. 


Tenure. 


Man by the Tenure of his Land may be bound to re- 
A pair a Wall, Bank or other Defence mentioned in this 
Law, and in proof thereof the Book Caſe of 11 H. 7. f 12, 11 7: 
is full in the point ; where it is ſaid, That if before the Sta- 
tute of Weſtminſter the Third, a man had made a Feoffinent in 
Fee ; or if ſence that Statute one had made a Gift in Tail, to hold 
the ſame by repairing a Bridge, the ſaid F off and Donee and 
5 his heirs fhould have been bound by the ſaid Tenure to repair the E 
| ſaid Bridge; and with this agree the Books of 12 F.7.18. and 12 4. 7. 
| 24 H. Br.Caſe fol. 9. and in Porter's Caſe inSir Edward Cook's 74190. 
firſt Report, it is ſaid, That if Lands were given to repair : 
. Ways, Bridges, Calceys or ſuch like, this doth bind the Ow- 
| zers of thoſe Lands to do thoſe repairs in perpetuity : And-in 
T the Caſe of 12 H.4. fol. 7. the Prior of St. Marks in Briſtol 2 x. ,, 
T was obliged and bound by the Tenure of his Land to'repair 
1 a-commorr Sewer.: and-this enough to fatisfie this point. 


| C ovenant. 
| O. likewiſe a man may be bound by his Covenant to re- \ ,, £) Q . 
F 2) pair a, Wall, Bank, . Sewer or other ſuch like matter, \ © 
: ; | and he way bind himſelf and his Heirs to do the ſame; but + —_—_— 


et this Covenant will not bind his Heirs after his death, 
28&29H8. 


| unleſs there be left aſſets in Fee fimple to deſeend to the ſaid Dier, fl. 33 
| _— 
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Heir from the ſaid Anceſtor which made the Covenant: 
 __ Wherein I take this difference between a Covenant to- | 

bind an Heir, and a Prefcriptionz for by Covenant the | 

Heir ſhall be bound to the repairs, if he have aſſets deſcen- | 

ded to him from that Anceſtor but the Heir ſhall not be 

bound by Preſcription to repair, m_ he have aflets de- 
| ſeended from his Anceſtor who repaired the faid Defences : 
But if Land be charged therewithall by Tenure or other- 
wiſe, as a charge impos'd upon Land by preſcription, then- | 
the ſaid Lands are therewithall chargeable i» cujwrcungue: | 
wanus devenerint, quod nota. ©. | 


Leſſee for years of Lands withm a Levcll, fub- 
ject to: be drown'd by the Sea, covenants with: 
on Leflor to pay all Aﬀeſments, Charges and 
Taxes, towards or concerning the reparation of 
the premiſſes : A Wall which was in defence of: 
this Leyell, and buile ſtraight, was thrown 
down by a fudden and inevitable Tempeſt : By 
order of the Commiſſioners of Sewers, a new-- 
Walk was built in the form of a Horſhoe ; and: 
the Commiſſioners taxed every man within the: 
Eevelt, and among others. a Leſſee for years, 
whom they alſo truſted with the colk&tion of- 
all the money :-Leſfee for years. dies,. the leaſe. 
being within a ſhort time of. expiration.;. His. 
Executor enters--into: the Land, and.the Com- | 
miſſioners charge him: with the whole, and the: JN 

cars unmedaately after expire : And 1t was re- | 
ved that the Covename doth 'bund the Leflee,. 
and that the Commiſſioners may: take notice of. 
it, and tax the Leſlee totally for his Land,. with- 


4 
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| and the making of it in the form of a Horſhoe, 
is not material, ſeeing it was- adjoining to the 
Land: and although the new Wall be not par- 
cel-of the Promati, as It was at the time of 
entring into the Covenant, becauſe the Wall 
then in efe, and to which the Covenant did ex- 
tend, was a ſtraight Wall, yet according to the 
words of the Covenant the Tax 1s towards the 
reparation of the Premiſles : And Bramſton, Ch. 
Juſt. cook this difference, that if a Stranger co- 
venants to pay charges towards repairing ſuch a 
Wall, that that is not within the Commiſſio- 
ners juriſdiction, becauſe he is a mere Stranger, 
and not within their Commiſſion, and there- 
fore they cannot take notice of ſuch a Cove- 
nant ; but otherwiſe it is where the Coyenantor 
15 the occupicr of the Land, for there the Per- 
fon and the Covenant are within their jurifdic- 
tion, and they may tax him for reparations ac- 
cording to his Coyenant : It was likewiſe reſol- 
ved, that the charge upon the Executor was Ic- 
gally impoſed ; And whereas it was objected, 
Thar the term was determined, and peradycn- 
ture the Executor hath not aſſets : It was an- 


ſwered, That the Executor was an occupier at 


the time of the Decree, and therefore was within 
the words of the Commiſſion; And he having 


» NOt 


119 
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43 EE. 4. 


Leftura Secunda." 
not alledged before the Commiſſioners, that he 
had no aſſets, he hath loft that advantage, and: 
it ſhall be intended that he: hath aſſets, by his 
not gainſaying it : And accordingly the Court 
confirmed the Commuthoners Decree againſt the 
Exccutor, March: 1 98,. 199, 200; 201. 4 


It appears by the Statute of 43 E!. cap. 4. That if Lands, 
Rents, Annuities, Goods or Chattels, be given towards the 
repairing of Bridges, Ports, Havens, Calceys or Sea Banks, 
that the ſame ſhall be ſo employed by that Statute: So that 
Goods, Chattels and Annuities, be chargeable to theſe re- 
pairs by the force of that Statute, as well as-Lands, Houſes 
and Grounds, in:caſe any-ſuch thing ſhall happen to come 


before the Commulioners of - Sewers, and they may 
compell the: performance,. March 200. 


- But note beſides all the former matter, That an Heir ſhall: 
not be bound by the Covenant of his Anceſtor, though he 
have aſſets deſcended, unleſs he be bound expreſly by: the; 
word Heirs in the Covenant. 


Ofus rei.” 


*. Now intend to-dechare-where uſe ſhall tie one to the-re-- 
F pairs of the Defences mentioned'in this Law (I do not 
hereby mean that ufe which I have formerly mentioned in 
Preſcription and Cuſtome, which-is uſe to repair) but the 
uſe I intend in this place, is, the uſe which one is to have 
of the defence or-thing which is to be repaired: As where 
one and his Anceſtors ts uſed to:rhave the uſe of the Ri- 
ver or Waters by fGiling up and down the ſame,. or have u- 
ſed to have-aFerry on-or over them,- or a Staith to go up 
and down, or: a Crane to draw np Waters, or ſame other 
Engine to. draw up the Waters for the uſe. of their Houſes ; 
Eheſe uſes-which men have of. theſe things may: be cauſes 

© fs we and: 
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nd conſiderations ſufficient 'to. tie them to the 'repairs of 

the Walls, Banks and Rivers: And for warrant in this 
learning -is the Book of 37 Lib. 4ſſrz. plac. 10. for there 37.1ib. aſk; 
were ſome perſons which were bound to repair the River, 
becauſe 'they had. paſſage. on it with their Boats, [and 0- 
thers were charged becauſe they had free fiſhing in the Ri- 

ver; and in my Opinion it ſtands with good reaſon, and 
agreeable to Law, That thoſe perſons, before others, ſhould 

be bound and tied to the repairs of ſuch things whereof 
they have peculiar and ſeveral profits and -uſe of more than 
| others have: And it is manifeſt, that this very Statute 
. aims full at this point, when. it directed that ſuch perſons 
ſhould be rated, taxed and fſeiled towards the repairs, 
which had profit of fiſhing and other Commodities in the 
Rivers. 

But leſt ſome may miſtake my meaning and learning alſo 
in the ſaid former Caſes, I willtherefore make the ſame plain 
by diſtinQtion, which is this, That: Frontage, Ownerſhip, 
and this uſe I-laft ſpake-of, do not bind any to the repair- 
ing and maintaining of Walls, Banks, Bridges, Sewers or. 
other 'iDefences, when and where any-other man or Cor- 
poration-be*' bound to do the fame: by: Preſcription, Cu- 
ſtome,” Tenure or Covenant: Fortheſaidthree parts, -Fron- 
| tage, Ownerfhip and W/av rei, be but implicite ties onely 
+ inconſtruction of Law, and ſerve the turn onely when no 
| other. perſonor perſons are bound expreſly thereunto; and 
be 6 this diſtin&ion my be maintained bythe: Book of 8 H. 7.'4 z _ 
fol.:5. and 'other Books, where it is ſaid, 7hat he whoſe : 

Grounds arenext adjoining is bound to repairunleſs ſome other 
+ be bound to do the ſame by Tenure or Preſcription : Where- 
+ by it followeth, that if one be bound to de the ſame by 
ſpecial Tenure or Preſcription, it-freeth the Frontager. 

| Note alſo another difference, that in caſes where a Fron- 
tager and. one who hath /iberum paſſaginm onthe River, and 
2 man which hath a free Piſcary there, are not any one of 
them bound to make the repairs alone, but all alike toge- 


ther; and ſo is the Book of 37 Aſs. plac. 10. and I fup- 
R pole 
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37, 38 Aſi. poſe the Book 'of 38 ' 4{/rz. plac. 35. maintains this point 

_ me; for there 7b yy nei t tobe, That he which 
ic bound by preſcription bo repair, is bound peremptorily alowe to 
do the work, and not any other; end if no ſuch perſorn can be 
found, hex the parties whoſe: Grounds do adjoin, end thoſe 
which-bave free fiſhing in the River, and free paſſage thereon, 
be all of thems to'do and perform the fawe jointly, and no one 
of " them is a diſcharge for the other, becauſe they ſball be in 
confimili caſu. So by this which hath been ſaid touching 
thefe matters, the Commiſſioners may fee and behald how 
carefully and/ underftandingly the Laws of this Realm bave: 
mdeavoured: to do: equal Falticez and wy deſire is, 'that 

they would as carefully put them. in execution. 


4 Townſhip aſſeſſed. 


'F hath been held for a great queſtion,, Whether a Town- 

| ſhip-or Hundred in general -might be aſleſicd and taxed: 

to the Sewers, "without impoling the fame 'qn particular 

Caſ>of the Perſons 2 - And Sir Edward. Cook in the Caſe of the l(le of 
Uk ob. E5. Ely, is of opinion. _ That- a: Fax, Rate or a: Sefs 
could not, nay-might not'be fet or impaſed-upan;a; Town,. 

or: upon. the _h abitants of a —_— er F-gnad _ 
taxation, nÞ or charge ought to-have theſe qualities x, It 

ought 10 SET. to-the quantity. of their Lands by _—_ 
——_ Pearehes, or by the tenure of profit of fiſhing and. 

amen of Puſture, which if it ſhould: be laid: uyow a Town, it. 

: would hold 'none af #Boſe proportions : and his opinion is-not 
Kmney: Alone in this verp-paint, for in the ancient Charter of Rum- 
Mazſb Caſe. 164; Marſh, pag. 50. it is'faid, -Auod unuſquiſque proportione,, 
ac periculo incumbentium eque contribuat;. Arid: page 12. and- 

39. of the ſame Charter, the Taxations expreſied to be by: 

Acres, Perches- and Carucates:3/ andi our- Statute 'in expreſs 

words is, And all:thoſe perſons andietienyi of them-tatax. and: 

afſeſs, charge, diftraie and puniſh, as well within the Lines, 

Leets and Bountls of old time accuſioneed, or othermiſe, or- 
elſembere within this. Realms. of England, after the ——_ 


of their Lande, Terements antl-Rerts; and by the number of | 

Acres and Perches, anvil after the raft of every por M's portion, 
tenure or profit, or after the quaittity of theif Common of Pa- 
flare, or fiſhing, by ſuch ways and''mtais' as joy the Lord 
Fitzwilliams, Sir Francis Vane,” 4-d'Sir Thomas Mounſon 
Knight and Baronet, Sir Edward: Dimock',- $:# William 
Armin, $#+ Thomas Grantham, $i George' Fitzwilliams , 
Knights, Richard Totheby ard Edward King;” Eſquires, 
whereof three to be of the Quorum, fhall ſeem moſt conve- 
zient : Theſe words literally taken, afford the conſtruQion 
to be according to the opinion of Sir Edward Coke: 

And of the fame opinion'with Sir Edward C oe, 
viz. that a whole Townſhip cannot be aſleſſed up- 
on the Commiſſion of Sewers, Juſtice Dodderidge 
declared himfelf to bein the Caſe of Hethey wer- 
ſus Sir Fohn Boyer and .others,. Hil. .11. Fac: B. R. 
and-his reafon was, becauſe then-upon/fuch an 
aſſeſſment one man may be charged with the 

_ whole; Bu/ftrode'3. 199..Cro. Zac. 336. Arid Roll, 
Mich.;1649. in the caſe of the Inhabitants. of 
Outwell, held that a Tax impoſed by the Com- 
: miſfioners of Sewers ought'tobe particular, and 
not.to be Jaid upon the TONES unkfs chere 
were a particulat cuſtome for {ach Townfhip tg 
beifo ratet} or taxed, Style 199: 154 nin bift 
But on the other part I find by many ancient Books atid 
| Anithorities of the Law: 'that'Taxations. arid es:have 
| beeri generally laid 'uport Townſhips/and Hundreds in'mat- 
L rers'of this kind, as in-the 37. Pb: Aﬀez." ple 16: Four (e- 
veral;Fownfhips were charged with the'repaite of & River, 
becauſe they had'paſſage thereon with'Boats;" atidl i#it-38. Bb. 37 & 384k 
[ Afſiz. plac. 15. a Townſhip was there charged*withthe're- 
- Pair of a Bridge : And the Statute of Magna Charta, cap.15. 
- * EY ' quod 
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"quod mulls villa nec liber homo diftringatur facere pontes ni 


qui ab. antiquo facere conſueverunt ; \{0. that if ab axtiquo a 
Townſhip had uſed to repair Bridges, it was tied thereunto 


' by the implied conſtruction of this Statute : And-the Sta- 


22 2.8, 5. 


Þr. and Stu- 
dent. 


Stat, Winton. 


Fitth. 
wok, 


tute of 22 H. 8, cap:'5. gave authority to Juſtices of Peace 
to charge a County, Hundred or Town with the repair of 
Bridges, if no-certain Perſon: were ſpecially tied to the re- 
pair.thereof :; and many times in ancient Statutes and'Books 
of our Law, we ſhall find Townſhips and Hundreds char- 
ged generally, as in Do&oxr and Student, fol. 74. a Town- 
ſhip was amerced'; and by the ancient and famous Statue 
of, MWincheſter.a Townſhip ſhall. be amerced for the eſcape 
of a Robber by the High-way :- And 3' Ed. 3. Fitle Coroze 
m Fitz. pl 293. a Townſhip was amerced for the eſcape'of 
a Murthiererz, and in 11-H.-4. 2. Brook 94. a Town was 
ſeſfſed for the: expences for the Knight of the: Parliament, 


and it might be levied on any Perſon's goods of the Town ;. 


and this was for the uncertainty of the Perſons, and for the 


infiniteneſs of the number of them, as it is faid in Richard 


Godfrey's Caſe... | 
But it may perhaps be obje&ed on the other part, That if a 


| Town or Hundred may. be jointly taxed, then it might ſo 


| Seatute of. 23. H.9,, of. Sewetrs..: - 
* 4 . 3+ p : i: das 


on y 


come to-paſs, that one Man's Goods which had no Grounds 
fubje@t to the charge, and which could reap. nor take any - 
burt thereby, might come to be diſtrained for the whole - 
tax, rate or {cſs of the Town 3. and another man which had 


great quantities of Grounds there ſubjeQ'to-danger might 


eſcape free 3- and -therefore ſuch expoſition'to be made of - 
the ſaid Law, were: not within the:Tule: and. compaſs of - 


equaltye i og ve bn Tang ago nt nt] 
.. And another objedion may-alſo be made, That it is true, 


that by an expreſs Statute or Cuſtome, an.afle.,. rate or tay, 
may. be laid upon a Town or Hundred, as was done by.the - 


faid Statute. of the. 22 27. .8.. and others formerly mgntio- 
ned5_ but ſuch.expoſition. were contrary to.the letter of this 
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. Fdo confeſs, that if theſe two objetions could not be 
anſwered, I ſhould change my Opinion : It is true: That 
if a tax or ſefs had been ſet upon a Hundred by the ſaid Sta- 
tute of Wincheſter, for the eſcape of a Robber, and that 
- Charge had been levied upon-one man's goods of the Town, 
as it might have been, he had had no remedy to cauſe his 
fellow Townsmen to be contributers to him to bear equal 
ſhare with him; and ſo if the party robbed had recovered. 
by Action againſt.the Hundred,. and the goods of ene in 
the Hundred had been taken in execution, he had no means: 
to.get contribution : . And yet that Law carried that defe& 
with it three hundred years, or thereabouts, till in the 27th. 
year of Queen Eliz. Chap. 13. wherein Order was taken, 27 Zlix. 13- 
that if ſome. one or few mens goods were taken in executi- 
.- on upon the recovery in an AQion taken againſt the Hun- : 
dred by the party robbed, . he: or they ſhould have contri- 
bution, which before. that Statute of 27 of Elizabeth could- 
not be had. 

But to give anſwer to the two objeQions; Firſt, if 'in- 
our caſe of the Sewers, a Townſhip ſhould. be Taxed, yet- 
this Tax could not be taken or. levied, - but onely of ſuch as 
had grounds within the charge, which'had good by the re- 
pair, or might have hurt-by the negle& thereof; . for in 
11 H.4. fol. 35. it is ſaid for Law, .That if a-Town be afſeſſed 11H. 4. f.35-:- 
in the Tax, and the ColleFor doth diſtrain the goods of a man 
f the Town who was. not chargeable thereto, that party may: 

ave and take his Aion of Treſpaſs againſt the Diſtrainer- 
and ColleFor, for that he at his peril muſt look well to it,; 
that he whoſe goods were taken were ſubje& to #he charge; 

So in our caſe of the Sewers, if the goods of one which» 
was not fubje@ to-the Tax or Aſſeſs impoſed were taken, he: 
mig have his Aion of Treſpaſs. againſt the Diſtrainer, 
and. ſhould recover his damages thereby 3 ſo this ſalve cures. 
one of the ſaid maladies. 

But then the caſe goes farther,, That 5f the goods of 'one' 
man of the Town ſhould be taken for the whole Seſſe of the: 
Town, and he is ſuch. a perſon as. in truth is chargeable there* 

unto; ', 
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unto, he can have no Aion againſt the Diſtrainer Fad taking 
bis Cattel, for be is ſuch a perſon as cannot excuſe himſelf but 
that he is chargeable: This indeed draws the Cafe to a del- 
perate iffue, for this ſeems to be as great a miſchief as ever 
the Statute of Wincheſter did ever fuffer, which was reme- 
died by the Said Statute of 27 Elzz. but our Caſe hath not 
ſach a Cure provided; Therefore it puts me to the old adage 
.of Law, Better it is to ſuffer a miſchief to one or more parti- 


cular perſons, than to permit an inconvenience to the whole 


Commonwealth which concerns a mnltitude : But yet I ſhall 
give this objeQion a better anſwer, I , than with an 
.old adage; for in our.Caſfe the party whoſe goods are taken 
for the whole town, is not without a fitting and conveni- 
ent remedy ; for when his be taken -and he is con- 
ſtrained to pay the whole t of the Town, he may 


wake his complaint to the Commiſſioners of Sewers, and 


may give in the particular names of every Townſman, and 
the quantity of each mans Eſtate which be charged thereto, 
or the true value of their Lands, and may crave of the Com- 
miſtioners of Sewers for to make a Law to make them all to 
contribute, every one according to his portion of Land: 
And in my Opinion the Commiſhoners of Sewers have pow- 
cr to impoſe a proportionable rate upon every of them, ac- 
cording to the quantity and quality of his ground, by way 
of contribution, and may award Procefs to force and com- 
pell them to pay the ſame to the faid party; whereby it 


plainly appears, that the party ſo diſtrained hath a dire& 


remedy to come by his -loffes. In Do@or and Student a 
whole Town was amerced, and they met together by com- 
mon conſent, and affeſſed and rated* every man equally 
according to his ability, and allowed of as a good canfe. 


But Commiſſioners of Sewers may if they can come to 


the knowledge of the certainty of every man's Eftate; 'rate 
in the primary and original Selle every perſon according to 
his ſeveral quantity of Eſtate, which may be done iff rhis 
manner, when the Commiffioners be agreed how much to 
lap upon-fuch a Town, then to ſend for three or four of the 


Inha- 
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Inhabitants, and cauſe them to give in every man's Eſtate; 
and to make and appoint them Seſlors to rate every man, or 
elſe the Commiſſioners themſelves, having true intelligence 
of every man's Land, may eaſily fet the rate and charge up- 
on every particular perſon in an even and proportionable 
fam; and thus every man at the firſt ſhall know his own rate, 
as in the aſſefling of the Subſidy, and-no man ſhall be bur- 
thened with his Neighbours charge and theſe were good 
courſes to be uſed within both the letter and ſenſe of theſe 
Laws: And this courſe was ufed by the Four and twenty 
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Jurators in Kert in Rumney Marſo, who alwaies upon their cyurr. of: 
Oaths ſet down every particular man's grounds in certain, Amy. 


feverally taxed. 
And if the Commuſſioners of Sewers do in 
the primary and original ſes, rate every. Perfon 


according to his ſeyeral quantity of Land, they - 
ought (as it ſeems) to- deſign in certain the 
Perſon whom they tax : And therefore by the 


opinion of Roll,. Paſch. 23. Car. 1.. if they tax a 
Man and his Aſſigns, or the Land of fuch an: 
one, and his. Aſſigns, that is too generally cx- 
preſſed, andthe tax 1ll ; for there is no-rule how 
to. levy the money equally upon fuch a tax, 
Style 13. And whereas afterwards in the Caſe of 
the Inhabitants of Oxtwell, Mich. 1649. it was: 
faid by Roll, That ſuch tax. ought to be laid-up- 
on the number of the Acres, and not upon the: 
Perſons of the Inhabuants,. Sty/e 185: By that: 
I concerye he means,. that 1n the taxation-of eye- 
ry man the Acres ought to. be ſet down, in-re- 
fpc&t of which he. is taxed :. For otherwiſe if the: 


Perſons 


pag. 50» 


and their juſt quantities,. and accordingly were the parties ** 


tear 
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Perſons ſhould not be named in the tax, there 
could-be no diſtreſs taken of the Goods of the 
Owner of the Lands ( for the uncertainty who 
is Owner) unleſs upon the Lands themſelves 
which are charged:; which would be inconve- 
nient, and a great obſtacle to the execution of | 
this Commiſſion. 


Howſoever the Tax in my Opinion generally impoſed 
upon the Town' is good, as appears by many Authorities 
and Books before remembred, even by this Statute, as well 

37 & $8 1b. as by Cuſtome;z for in the ſaid Book of the 37 and 38 

Aſſr; lib. Aſſiz. it doth not appear that the Townſhips there ra- 
ted were ſo taxed by any Cuſtome, but meerly by the Law 
of the Land3 and ſo is the learning delivered to be in the 
Council's Order aforeſaid. | 

And I do remember, that at the Aſiizes held at Lincolr 
in Anno 12 Facobz, in a Tryal before Sir Edward Cook then 
Judge of Atlize, in the Caſe of Sir Philip Conisby Knight, 
the Town of Mautoz: was aſſeſſed five pounds, and Twig- 
2zore as much, and a diſtreſs was taken for non-payment 
thereof, and was juſtified in a Replevin, and the verdi& 
paſſed for the diſtrainer,” and no great ſcruple was then made 
of the ſaid Aſſefs laid and impoſed pacely upon the 
Towns; which Caſe I ſpecially noted, becauſe it was tryed S 
and paſſed for current before the ſaid Sir Edward Cook, who | 
had the year before reported the Law in his Texth Report 
to the contrary. And I am alſo of Opinion, that if a new 
defence be agreed to be made, as a Wall, Bank, Sewer or 
any other, and a Seſle is appointed for this work, and laid 
upon a Town, That the ſame is a good Selle and well laid, 
as well as in the Caſe of old repairs, where Cuſtome may 
give Warrant unto it, and the Commiſtioners in their dif- [ 
cretion may ſo do in imitation of the ſaid former rules and 
preſidents, and it ſtands with good wiſedom and diſcretion | 
to imitate and follow ancient and approved Laws and Sta- | 

tutes 


ee i 4d 
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'tutes made in Parliament, which are done by the wiſedom 
of the whole Realm: And in my conceit a decree made 
which hath no reference or dependency to former preſi- 
dents, may be doubted whether it be legitimate or not, ha- 
ving no ancient Laws to patronize it. And thus I conclude 
my third point of my Caſe, That a Townſhip may be tax- 
ed by the Laws of Sewers. 


Tythes. Rs 
% ERE is likewiſe in my Caſe a Parſon rated and ſeſſed 


"m4 for his Tythes, and is now to be put to the queſtion, 
Whether by theſe Laws he may be taxed for them, or not. 
The ancient ' Commiſſions of this *kind have very fſtri& 
words in them to tie every one to the charge of theſe De- 
fences,” being for the preſervation of the Commonweal 
and this Statute extends itſelf with a long and Jarge arme 
to. fetch and reach every Man that hath Grounds lyi 

. within the Level, and which partake of the good which 
= Defences bring to them, to be contributory to the 
charge. | 

It 's true that Ecclefiaſtical and Spiritual Perſons, as 
Parſons and Vicars hold their Ecclefiaſtical Livings exempt 
ab omni onere ſeculari, for they do not hold their Churches 
of any Lord, but of the Lord of Heaven, in reſpe& of the 
ſpiritual ſervice they doe therefore : And l take it that Par- 
ſons and Vicars hold not their Churches 4n free Alms, for 
then the Founder ſhould be their Lord in point of tenure 
and ſervice, which I have not obſerved to be ſo in any: 
And in our Law-books it appears, that ſpiritual Perſons 
were exempted from lay and temporal charges, as in Mag- 'awg. ch.14, 
2a Charta, cap. 14. A ſpiritual Perſon ſhall not be amerced | 
according to his ſpiritual Living : In Fitz. Nat. bre.'f.-228," Fig. Natbre. 
there is a Writ dire&ed by the'King to his Officers and Mi- 
niſters, forbidding them that they take not any Toll,: Mu- 
rage or Pontage of eccleſiaſtical Parſons, Vicars and: ſuch 
likez and the ſaid Writ ſheweth, that by the Cuſtome of 

s the 
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. the Realm no ſuch exations ought to be taken of thems 


20 H.6. f-20» 


And there is another Writ there to diſcharge them for pay- 
ing Cuſtoms de boris ſuis Eccle aſticis vel de aliis pro ſuſten- 
tatione ſua emptis ; And alſo they have this privilege, That 
the Sheriff nor any Lay-officer are not permitted to meddle 
with their eccleſiaſtical Poſlefſions ; for in 20 H. 6. fol. 20. 


| and in many other Books, it is held, that in a Writ of 
Summons the Sheriff may not-ſummon a ſpiritual:Perſon on 


his Spiritualities, but he muſt rather return that he is Cler;- 
cus beneficiatms non habens laicum feodum 5 and upon this 


return the Party is to take a Writ direed to the. Biſhop, 


 »ith Chapter 


of Numbers. 


26 H. 8. 


_#ha 


to-ſummon him on his Spiritualities : And therefore if:the 
Poſleflions of ſpiritual Perſons are had in ſuch great eſteem 
Mm our Law, what then (hall: be done with Fythes which 
are ſaid to be due Jure Divinos I have not read that they 
ſhall be charged to any thing but to the repair of the Tem- 
plez in the 18th Chapter of Nzmbers, the 21, 22, 23, 24,, 
25;'26; 27; and 28th verſes, The Lord faid, [ have giver 
to the Children of Levi all the Tenth in Iſrael for an Inheri- 
ence ;- and yet the Eevites paid a Tenth thereout to the 
Prieſts 3- and ſo Clergymen in times paſt paid a Tenth to 


the Pope ; and in imitation, or rather. in reformation 


thereof by the Statute of 26 H. 8. cap. 3. the like is now 


paid to the King, as ſupreme Head and Governour of the- 


Church here on Earth :. So here be charges paid'out of the: 
Tythes, but they be ſpiritual charges. And in Mr. Set- 
den's Hiſtory of -Tythe, pag. 13. it appears by colleRtion 
and connexton of Stories divine, That the firſt or. the firſt 
year Tythe was paid to the Lewite, The fecond to the 
Feaſt at Ferm/a/ers, and the third to the Poor :- And had. 
net the Statute of 43 of Els. cap. 2. made the Parſon and 
the Vicar liable and chargeable to the relief of the Poor, 
which was in imitation as it ſeemeth of the Moſaicel' Law, 
they had not been bound or tied te doe the fame ;.for it-is. 
held' to be more charity to relieve the Church than: the: 


Poor : And in payment of Taxes and Subfidies they are: 


granted. in theix Convocation-houſe , a. Council merely 
| | conſiſting: 


£3 ie bis 1 " - 
, BY tek % ot F , js BE p fo 
E En FL Ry WP r« II gt E ; 
v wy os s ” 6, © eP ef 


Teflura Secunda. 137k 
conſiſting of the Clergy, and then are confirmed in Parlia- 
ment, of which Houſe alſo they are a Member. And there- 
fore in my opinion, ſeeing Tythes are fo ſacred a duty, 
that a Lay-man could not have any help for at the Com- . 
mon-law, and were exempt from temporal and prophane 
uſes, 1 am therefore of opinion, That they are not to be 
rated or taxed by the general words of theſe Laws z Yet 
I am of opinion, That Tythes in the hand of a Temporal 
or Lay-man are to be rated by theſe Laws, for when they 
are come into his hands, Txnc res ſpirituales fiunt temporales 
& tranſeunt decime in.Catalla. 
But I muſt here leave theſe Eccleſiaſtical perſons and their 
Church livings : There is another point of this Law will 
reach unto ſome of their poſleſſions, as to their Glebe 
Lands which belong to their Churches, and their Meadow 
and Paſture grounds, for theſe be not ſacred, as Tythes be, 
But came to them by the benevolent gifts of Laymen, and 
not ex dono dei eh evangelii as Tythes did; and fo they took 
that burthen with them from the Lay-donor, which after 
may be impoſed upon them: And therefore ſuch Parſons, 
Vicars or other Spiritual perſons which hold a h Land 
in Culture, are chargeable by the Statute of 2 Mar. towards 2 pr: 
the repair of the High- ways, as other Lay men be : But in 
that Statute there be Eccleſiaſtical Officers uſed, as Church- 
wardens, whereby it was conceived, that that Statute had 
an eye to bring Eccleſiaſtical perſons within the reach of it: 
And fo for their houſes and grounds I take them to be with- 
in theſe Lawsof rhe Sewers; for the King's own Landsare alſo 3 
chargeable thereunto, and yet on earth within His Domi- = 
| nions He is ſaid to be caput Eecleſie, and as much reaſon ; 
were it to exempt His poſlefſions as theirs, if the reſpedt 
of: the perſon ſhould bear any ſuch fway in the Caſe. 
" Alſo 1 do find by divers ancient Records, That Abbeys, 
Priories, and other Spiritual poſſeſſions, - have been che 
able to the repair of Bridges, Calceys, Banks and High- 
ways, by Cuſtome and Preſcription, as appeareth alſo by 
the Books of 11 #1. 4. fo}. 82, 83. and 44 Ed. 3. Fitz. Title 11 2. 4 
S 2 Bar, #4 5%: 3 


1.32 


— 


Bar. pt. 301: and 1 take it, that by-a very expreſs and ſpe> 
cial .Cuſtome or Preſcription, a portion of Tythes in a 
Clergy. mans hand may. be charged with the repairs of 
Bridges, Waies, Walls or Sea Banks, but not without a 
dired affirmative Cuſtome for I ſuppoſe that they may as 
well indure a charge in this kind, as a charge in. a Mods 
decimandi, 

And fo I conclude this part of the Caſe, That the Parſon 
Pe on to be ſeſſed for. his T-ythes by the general words of 
this Law.. 


Notwithſtanding the'opimon of our Reader 
here; It ſeems that Tyrhes, though in the hands 
of a ſpiritual or eccleſiaſtical Perfon may be ra- 
ted or taxed by the Commiſſioners of Sewers by 
the-general words of the Statute of 23 #7. 8. 5. 
For it was reſolved 5 Car. 1. by all the Judges 
of England ( as Sir Nicholas Hyde, heretofore 
Ehicf Juſtice of the Kings Bench, reported) that 
Tythes are at this day chargeable with all char- 
ges impoſed by any A of. Parliament, whiere- 
in they arc not particularly excepted. as upon 
the Statute of 43 Eliz. tothe Poor, to maimed 
Souldiers, King's Bench, Marſhalſey, Bridges, Q&c.. 
Parſons Caunſcllor, part 2. cap. 15. .; 


A.*Copybolder:-. 


'ERE'is alſo a Copyholder. taxed within my Cafe for - 
>| * his. Copyhold Land, and whether he for his Copy- 
hold, and the Lord for the Freehold of that ſoil, ſhall te 
allefled therefore, is another queſtion. + 
 &. Copyhold by. the Cuſtome of the- Manor yieldeth 
and affordeth-to.the Lord Seigniory Rent, Fines cre .vpem | 
mMit-- 
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admiftances, and ſuch like duties 3 but the Copyholder 
hath the real and viſible profits of the ſoil, and therefore 
both Lord and Copyholder receive E# commodum & ſalvati- 
one, by the ſaid defences: And therefore the words of this 
Law be exceeding copious and full in this point of ſefs (viz. 
To inquire who hath and holdeth any Lands or Tenements, 
or Common: of pafture, or fiſhing, or hath or may have 
' any hurt, or damage or loſs by any means, in or near the. 
faid places; and in this caſe the Lord holdeth the ſaid Land 
in Tenure, though not inC#/tzre, and many ways may have 
hurt and damage; As if the Copyhold were overflowed 
by the Sea, the Lord ſhould loſe his Freebold - of the (oil, 
his Seigniory, yearly-Rents and Fines for admittances, and 
all other perquiſites - So that the ſaid words of this Statute - 
beat mainly upon him. But as there be reaſons to be ur- 
ged againſt him, ſo there be matters to. exempt him. from 
this charge, and to lay the burthen- on the Copyholder. 

Firſt, though he be:Lord of-the Copyhold, yet he is x;. 
ſeized of the Freehold thereof; but in Imagination and con- 
ſtruction of the Law, for the Copyholder.is-pernor and ta» 
ker of the viſible and ſubſtantial profits. - | 

Secondly, the charge of repairs reſpe&s the poſleſſioner iz 32; 
preſenti, which is eafie to be found out,. and not imaginary 
owners as the Lord is. . 

And Thirdly, if the Lord and owner ſhould both be 2.: 
charged pro-#n4 eademgque re, which the Law doth never 
permit,: for this is not like the Caſe of Lord and Commoner, 
they there ſhall be charged, the one for his ſoil; and the o- 
ther for his Common 5 for in this Caſe: the Lord is the-im- - 
mediate -preprietor of the Soil, and: he hath the preſent 
and rea] occupation thereof, as well as the Commoner hath - 
the uſe of his Common; and: therefore they fſhall.both be - 
taxed to; theſe repairs diverſistamerr reſpeFis. i 

| But for the Gopyholder it may-be objected; that he-is-- 
not:'within this Statute: for in Heidox's Caſe in Sir-Edward jridary ts 
Cooks. 3d Report, it is truly faid, That: 4 Copybolder- is not Cale... 
within the Laws and Statutes which alter the Servicey, Tenure, 
24 Intereſt: 
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Tutereſt of the:Landl, or other thing in prejudice of the Lord; 

-and this is the cauſe that a Copyholders Lands cannot be ex- 


tended or put in execution upon the Statute of Weſtminſter 


the Second, nor in extent upon the Statute of AFox Burnel 
and De mercatoribws, for if they ſhould, then might the She- 
riff make the Lord new Tenants, without ſurrender and ad- 
mittances, which is contrary to Cuſtome, the life and eſ- 


ſence of all Copyholds; yet there is another good rule put 


. in the faid Caſe of Herdor, that is, That where a Statute is 


made for the general good and wealth of the Realm, and that 
#0 projudice can come to the Lord by alteration of Tenure, Ser- 
wice, Eſtate or Cnſtome, there Copyholds may well be within 
thoſe Statwntess Therefore now it is to be confidered, whe- 
ther this Statute of Sewers will in any ſort hurt or preju- 


dice the Lord or no; for it is certain, that theſe Laws tend 


as much to the wealth and welfare of this Realm, as any 


can do; and in rating and aſkefling theſe Copyholds to the 
-repairs of Banks, Walls and Sewers, e*c. it alters neither 


the Copyholders Intereſt, nor the Lords Tenure, nor doth 
it in any ſort prejudice the cuſtome of the Manor. ; 
But then it may be obje&ed, That if (elle. be impoſed 
upon a Copyholder for his Land, and be not paid; theſe 
Laws give ſale of Lands, 'which indeed is the onely clauſe 


_ of this Statute which is material, to exempt a Copyholder 


outiof theſe Laws; for clearly I take it, That Commiſſio- 
ners of -Sewers have no power to decree the Copyhold 
Landiiaway for non-payment of the ſefie: Yet: 1 am of 
Opinion,: that a Copyholder, though he be not within 
that-fart of "the Statute which giveth ſale of Lands, -yet 
he is within the other part thereof, for divers Reaſons. 

- One I find by experience, and in divers prefidents, that 
many Copyholds have-been and: be charged with repairs of 
Bridges and other-Defences-indivers parts of this Realmby 
Cuſtoms: Alſo if # Lord'grant a Copyhold to. 8. and 
his Heits by Copy; Terenduw by the repaits-of ſuch a Wall, 


| Bank or Bridge, this bindes this Copyhold thereto in point 


of chargs.- 
ULTIES And 
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- And Iaſtly, this Statute bindes ſuch toithe repairs which 
may have good by the doing, or hurt by the negle&: And 
it. is apparent, that by overflowing or inundation, a Copy- 
holders Land ſuſtains equal damage with other Lands; and 
for theſe Reaſons I reſolve that a Copyhold is within theſe 
Laws: And ſhortly touching Copyholds, I do confine 
them to theſe four heads. 

My forr Tenents concerning Copyholds. 
Firſt, a Copyholder is ſeſlable towards theſe repairs for his 
Copyhold. | 
. Secondly, that the Lord of the Copyhold is not to be 
taxed for the Soil of the Copyhold ; for although he 


might come to it by forfeiture committed; yet that is a- 


foreign poflibility :- and alth he be ſeized in Law of the 
Freehold, yet becauſe the Iflnes and Profits go with the 


Copyholder, this Law therefore will not charge him for the- 


Soil. 
Thirdly, in reſpe@ the Copyhold rent is a rent of A(- 


fize, and rents be within the expreſs letter of this Statute; 
and becauſe his rents by the overflowing of:the Sea be loſt,. 
- therefore the Lord ſhall be affeſſed for it if it be of vatue. 


Fourthly, I am of —_ that a Copyhold may- not 

be fold by the Commitiioners- of Sewers, and yet Copys+ 

holders be within other parts of: this Law. 
Now becauſe it is a high point in this Statute, in what 


manner to rate, tax and aſleſs by the judicious power of. 


theſe Laws: and in regard my Caſe toucheth all manner of 


Seſles and Rates which be or. may be impoſed by theſe - 
Laws, I will therefore ſpread it abroad: and-.I-do intend: 
to treat of what Lands and other things are to be. aſleflcd,. 


towards the repairs-in my. Caſe, and: what perfens tobe af- 
felled, and in what degree. 
Wherein firſt I am of opinion, that one is not to-be af- 


135 


3c. 


felled for his high and deſcending grounds, for ſo it appears Regiſter... 


was the opinion of Brzdnel in the 12 FE 8. fol. 3, where. 


he faith, That if 2 man's ground be ſurronnded with Waters, 
he may make a trench in his own grounds to let the Vater run- 


downs 
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downwards, and to deſcend upon his neighbours grounds, for 
water is an element deſcendable (jure nature) And alſo high 
deſcending grounds can have no ſuch uſe of Walls and Banks, 
as Other ground: ſituate lower may have, for the Waters 
can have no force againſt them, and therefore the owner is 
not chargeable therefore; -and the words of the Commifli- 
on expreſſed in the Regiſter be, _— defenſionem Commo- 
dum & ſalvationem per Predi& as Wallias, Gutturas, Ponte, 
Calteta & gurgites habere poterint nullatenws parcantur. And 
the Charter of Runmmey Marſh ſeems to bear the ſame ſenſe 
Cvis.) Puod pro ſecuritate didi Mariſci diſtriiones fiant-ita 

uod. eque fant ſecundum portiones majores & minores quas 
{5 ha, habent 5n eodewms Mariſcoz But high grounds by na- 
ture.need not Engines of art to defend them: And in ook's 
Caſe-in Sir Edward Cook's 5th .Report, and Keighley's Caſe, 
it is truly declared, That the grounds lying on the Level 
which are in apparent danger ſubje@ to ſurrounder, are onely 
chargeable to repairs by this-Lawz But:yet grounds lying on 
high Mountainous places may be by Cuſtome, Preſcription - 
or Tenure liable and ftand chargeable to: repairs of Walls, 
Banks, Sewers, Goats.and other Defences: And in-ſuch 
caſes though-they be never ſo high, yet theſe Laws-will 
reach unto them, but no charge is to be. impoſed on them 
by this Statute, and by force thereof onely, without a ſpe- 


.cial Cuſtome or Preſcription to warrant the ſame. 


Annitty. 


FF a Dean and Chapter or other Corporate perſons or Bo- 

dy Politique. be by Preſcription to pay a yearly Annuj- 
ty to F.S. and his Heirs, F.S.-is not ſeſfable for his Annui- 
ty, yet the ſaid Corporate or Politique perſons pay the ſame 
in reſpe& of their Lands which lie in danger of furroun- 


.ding, and fo the grounds be ſubjed to theſe Laws, but it iſ 


ſueth not thereout: And the ſaid Corporate and Politique 
perſons are not charged in.their Lands, but in reſpe&of their 
Lands to pay the.ſame, 
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Free paſſage.” 1 i 


6 | appears Jaye, "thay thoſe;pesſons: which: had. paſs> 

fox their.,Bogts; onthe; Bayer, were:te:be rated; 
—_ s the fepairs in 37 Lib. Aſſiz. pl. 10. but this-is:to3 
be intended of thoſe perſons which had free and cuſtoma- 


ry paſlage thereon, aga.hberty and-intieritance, and was nac 
meant or intended of poor Boatmen which come thereon 


with, their, Boats: abirenaly, :by. abe x 
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rounder, In my Opinion, -Beeduſe: they #t prion tre It 
their profits, and not continyal in their being, although: 
they - conſcribed: to- place and-efrcuit, yet being no part 
of the Soil, nor of the iſſue and profits thereof, they are FE 
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HE Office of the Clerk of the Market, Town Clerk, 
| or ſuch like; although theſe Officers be confined to a: 
edttairbplaceiand:preeitics within the Level which i fitbs 
vernter fjroundery emanating Le 
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of money, fuch as was in the Caſe of Pibiit pol 
the Iriſh: Reports: is-not ſeflable within this Laws, for al- 
though the perſon is charged: therefore in reſpe& of the 
grounds, yet: the fame doth-not iflue thereout.. _ 
© Bild. Morgager for the Tile he hath by the Condition to- 
reduce the Lands back. again to him, or he which hath Ti- 
tle- 
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:le to Land by wk Gondiden or Entry, or he which 


hath a ye fougdl for them. 
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the. Ou: or ay the. rig pra of 27 #. 8, 
ah 010 vary the ES Wh e by this. Law. 
Neit is ane Who. hat e preſentation or nomina- 
tign-to a Church as Patron, ior. be. which. is, Founder for 
his Founderſhip,, Taxable. within, this Statute, yet they 
be Tenements, the largeſt Words of charge within this 
Lows ; but the Law intends the. immediate polleſſion of 
 Tenements which be proficuous; and got theſe things 
be Tenements in .Law,.and which. be: but COnvey= 
m_ .and their fruit; 1s, Ceremgny without. Subſtance. | 
This Law ſetteth down- ſuch things for the which one is 
chargeable, viz. (He which hath Lends, Tenements, Rente, 
pen of Paſture, Profit of Fiſhing or other Commodities, 
and ſuch as have Safety, Profit, Defance or apy: other . Com- 
modity) Thete be the. Words of charge regited by this Law: 
This Word Lard is of large extent, for it reacheth to Boy- 
ſes, Arable, Paſture, Meadow, Mills, Tofts, and to all 
other Edifices, Moors, Mariſhs, Woods, Wood: Grounds, 
for all theſe the Earth is the ſubſtance Et omye ſolo ceder, 
and the ſeveral increaſes thereof. be but .qualinies, .-. - 
The Word Texemerts is of: larger extent: th; n, Fapdas 
for it containeth all which the Word Laxds 
all things elſe which lie ,ja Tenure : fo that I ok it 
te "_n but labour r lo fo. amERR. Huthey into the. > pniealar 
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the Lord by yearlyRenterviges, thel.c on may. be rated 
as well for his LE as the Tenant for þis to Arninaal 


repairs, as well as to accidental, by reaſan "of theſe Words 
ir+ the Statute (that is, That every one be rated znd taxed ac- 
cerding te; the rate of every _—_ Remt,, Temere or Profit, ) 
here 


Ns 


groutids it tay be up- 

Tek out'of 

as the yearly 
noms the Rents be' Aga Gn 2, 


"then: 
TC _— 


£13212209 1 IC; 


tr 44 Twi the- cclni{Eing une "i in Reverfion 


Wpeting upon z an Eſtate in Tail; ſhallbe rated ahd'taxed, 
Mic re ahe Ons Hales nt 
gr len dhe #id'Re hey half ng by Ge "kE 


#d'to the' repairs, = the Tenant i Til p ” 
. tbe gu bmp or it is more to' ed,'t md 

*KTail will: eek Remaitider -arid'Reverfion by aRe- 
. Shay: ; 16s eto hy row on 


Leſſer for years, and be} in reverſi on: ; 
N e Caſe of theEefire for years ack Hfe, di thoſt- 
F: in on ; inder,. there is a greater caufe of 
iſpute than between Tenant in Tail, and he in the Rever- 
fion: And'becauſe it is an often Caſe, I have therefore ta- 

ken the more- pains to 'refolve the fame: | 

Eirſt, the Leſſee is in the preſent Solon; and ſois Rl 
Ii2y5 Caſe, Je to-alk ordinary 3. and, with this agreeth JefSeys: 
Caſe in Sir Bdwa:t Cook 5th Reportz for there the Caſe 
I was refolyed; that where the Inhabitants of a Town were 
I aſſeſſed: towards the repair of # Church;' there: the Lelite 
no Gr years was Charged - WH 'vot. the Leflor, og be” had 


a4 e * + 


KM! And' eo PER reſolution. was by all the 
Judges.of the King's Bench.) in the Caſe. of : Pages 


|... 

and Crumpton, Paſch. 4.1 Eliz, upon view of Fef- 
frey's Cale, Cro.. Eliz. 659. F $c:8 

'For in point of 'the Rent this Caſe and that will differ, 
by reaſon Rents be expreſly within this Law 3 but I now 
ſpeak of a Leſſee where no Rent is reſerved : In 17 Ed. 4. 15 2. 4 
F:6: a tenth wasgranted to the King by Parliament, of the * *- 
value of their Lands, andthe Leſſee for years was charged 
therewithall, and ſo was the Law there taken, if the Par- 
lament had given the tenth -part of the iſſues and:profits of 
the Lands. | ANC 
:- The Cafe of the Proxies in the 1r5/h Reports doth in my cat of 
_ - —_ _ this _ py: Was there, Proxicy- 
That the Biſhop of Meath # Irel 2d' a Proxy of fifteen 
fillings payable ont of the Commandry of Kells, ther pred of 
the Poſſeſfrons of St. John's, all which came to the Crown by 


the diſſolution of Monaſteries in that Kingdom; and after 


o* 


3he ſaid Biſhop granted the ſaid Proxies to Queen Elizabeth; 
and after Queen Elizabeth made a leaſe of the Commandry to 
Dy. Forth, reſerving a zearly rent, without mentioning the 
Proxy; And it was there refolved, That. DoGFor Forth zhe 
Leſſee for years ſhould be at the charge to pay the ſaid Proxy, 
with all the arrearages thereof which did incur in his time's: 
And fo in the caſe of a Rent-charge, the Leſke is chargea+ 
ble, and he is to pay the Tythes, and the Compoſition-. 
money due therefore ;. So that theſe Caſes ſway ſtrongly - 
againſt the Leſſee for years, to lay the whole charge upon 
him, and to exempt the Leſſor. [42 6 
But'yet we muſt here diſtinguiſh and make a difference 
betweerr annual repairs in ordinary things, and extraordis 
nary repairs. For to furniſh the Defence with petty repara- 
tions, they ſhall be hid onely upon the Leſſee for years or 
for life 3 but if anew Wall; Bank or Goat, 'or Sewer be 
to be built new, and ereQed; or if the ancient Defences: 
be decayed in the main Timber; or in the principat'parts: 
thereof, | here as well the Leſſor as the Leſſee ſhall'be pur- 


10 the charge, for theſe things be-not' ordinary and annual. 


charges;, 


_— 
> a—_ 
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are b intendment to continue 


dijo thy bat Bodk 
| it. Hh W: 
in leaſe d ner in the Groun: th Tk E 
imber, in dire —_— by tra 
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theſe great repairs extend to b 
ethey ſhall both be contributory Gates: Ba be pong ry: 
e decayed in {plinting, thack,” , al ling: or iſuch 
matters, t the Leſlce for years {hall be at the [: ale worn 
for theſe may he ſpent in his own Ln 
To! I wppoſe my meaning is herein well perceived, o\ phieb 
har in petty, annual : OE pay the L 
gow (ball doe the; ſame ; / hut ke fame wants. 1n 
Fr Timber, or when a new Defence b - be built, they 
| both be at the charge : And with this the Statute of 
7 Fac. £20. F Fac. cap. 20, doth direRly. in reaſon agree withall;- 5: 08 .of 
which Statute it is plainly to be abſerved, that in'the VE JAE 
cher as alſo in the ney. building, as well the. PL 
the Leſſee ſhall be both at the-charge : Yet in the Statute 
| 6 Ed. 6. cap. 8. my ys i 099, (het of ot 
ots aud ſums of money bere to be rated by 0n9miſ- 
ſaners of Sepers upon the King's Lords, ſfaalkh, be, La or 
oy by diftreſs on thoſe Grounde.as in caſe of other Perſans 3 
hat all 'Bills of acquittance ſigned with' the. hand. of ſuch 
| if or ColleGor, ſhall be a ſufficient Warrant to the Au- 
om ad Receivers, ard other the King s Officers, for as 
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 Ieflns Secunda,”. 


| rticular:Perſon for that were. opw. infivitum + 
ippoſſibi ,: but to EN the Parties upon their complaint; 


and this may, be calily, done,; and it ſands with altion 
<A . Of theſe Law \Drode }.If, the, Patties, jhe jd yill 
not complain for re x ] *t it be.juſtly accounte 


folly, _ = nj ;ſtice of the ihe july eros the very, 
2 H.4. c:a2. Statute direds, Thar ſuch as are grieved ſh hee relief up- 
on their Oe, which confirms OF. _— bag hi 


point. 


Ta 7xes, | Rates ard Ap FIAT: ket nie as 4 
' the Laws of Sewers. | | 


i N Bal Tn, and put nine ſeveral, Tears 


jen (8 zD he Laws © 


«1 LA" 


not the the 

ncdey EY \ 
FS: ed by. Cuſtoms, yep Comma oe, or; by. 
ny other | Rule of the. | rh or b OFTHE of : 


cnam, orany.aft of as par, ar | ar: 
oticly compoſed, hob ed-and. Friar by.1 bien . 
power an authority of er Laws of Sewers: and - cg 
are ſuch as fall out of all the former rings ales, 0g therefore ix. 


he ter? = in re $ BE 


a oWall or. 5 Ah l, Th Pre 
the Commiſſuners 7 of Se per: 
ME lone to repair t  ſaig, 
at 17 patig ard" ſcripizon, Lens 
Hehe, hs wht 1 afile We 40 do 


Caſc. the It : 


-had -been-in other ſort exti 


LeAurg Secunda. 


down at one blow ſo many thouſand Preſcriptions, Cuſtoms, 
Tenures, Covenants and Uſes, as be within this Realm, 
whieh be tied and bound to doe and make the repairs in this 
kind, ſome in confideration of Houſes and Land, others for 
yearly Rents, and for other cauſes, which to have ſet at li- 
berty, and to have impoſed the charge on the Levellers, 
would have wrought and brought a wondrous innovation, 
change and' alteration in theſe works; all which by this 
expokttion are freed and ſaved : But yet there be certain Ca- 
ſes which of meer neceſſity lay the charge upon the Leyel, 
which are as follows: | 
The charge upon the Level. 

IRST, If any grounds were heretofore by Cuſtome, 
FE Prefeription, Tenureor otherwiſe obliged and bound 
to. repair any Wall, Bank, River, Sewer, Goat, $luce, 
Jetty, or:other Defence, which grounds ſo.charged have been 
of late devoured and overflown by the Sea, and o remain; 
The Commiſſioners of Sewers are in that Caſe tied to lay 
the charge tiow upon the Level, which ſtand in danger of 
raking hurt by the not makirig/the repairs, or which are to 
receive :good'by the i -thereof.' _ | 2263-455n 
- Secondly, Alf if A. B. be bound by the Tenure of his 


Land regulra Bridge, Calcey or Bank, and be dieth with- 
-out Heirs, whereby the Land eſcheateth to the Lord of the 
.Fee, it this' Caſe the Fenure isended,_and:the-chief:Lord 


js not bound to the repairs, -and therefare-now the charge 
muſt le on the Lovel; and-ſo th TIN if this Tenure 
Thirdly, Where no perſons or grounds can be known, 
which ought to make the'repairs by Tenure, Preſcripti 
Caſtome, Covenant: or otherwiſe, then the Commill 


pairs, and be pot able to doe the ſame, here the Level are 
FR be charged to: 
ay fe. 
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oo 


FOUL 4 
{t him therein, as appears in KCeighley's Keighteys 
" Fifthly, © 


28-#. 8. 


$areens yet ofter: an extraordinary flgod, (the; Banks 1 


Teflura Secunds. St 

*Fifthly, -If F.S: by-reaſon of his Lands or. otherwiſe/be- 
tied to tepait the'Sea Bank; but the: hazard is fo apparent 
dangerous to the Countrey; that F.S. in all likelibood can-- 


- not repair the' ſame; *and/fo the Countrey might be in dan- - 


ger to be overflown eer F. S. alone could do it, here alſo- 


the Countrey 'on-that Level are-to be rated and. taxed to-. 


wards the' ſame: \KCeightey's Caſes ©: - | 


. ? #2 , 


"And'fo' RolF18the'Caſe'of the Inhabitants of: 
Outwell, &c. if 1t be to. prevent a preſent and: 
publick danger, Style 192. OR 

Stxthly, Tf the Sea at.the- Spring-tides, or at extraordi- 
nary caſual- ſwelling, Tides: or.:Floods, have broke down- 
the fences, and overthrown the Banks, and drowned the 
Countrey -withour-any defaulc in the party. who was tied to 
have repaired the fame; the Level: ſhall in this Caſe make 
up the breach, for things which' happen extraordinarily by 
the Sex of great Waters, ' which neither policy-of man could 
prevent, ' ner induſtry: or force could reſiſt, are counted in- 
evitable and undefenceable :: and:fo is the Law in;the Caſe 
of Leſſee for years or for-life, if they ſuffer by-negle& theis. 
Banks or Walls'to be broken:down, and rr” gy" ſar- 
rounded, they be puniſhable in an Attion of Waſte 3. But if - 
thoſe grounds by the extraordinary rage and violence of the 
Sea or Waters be born down, and their grounds ſurrounded 
thereby, they are in this caſe freed from. all Waſtes; and in 
mach2o:this purpoſe, where one made-aiLeaſe for years. of 
grounds to  8-Tyidg near the Riverof Ex, and-the;Leſſee 
covenanted to ſuſtain. and .repair- the Banks.of the.River 
to- preſerve the Meadow. from. furrounder/on pain-of ten 


oken:down,-and: the Meadows were farround 
was there holdetz to-be no breach of Covenant, 


he ſhould be.cxcuſcd from the penalty : bur yet-- 
- kemuſt make.and repair the Banks in conyenient 


Nota, 


that the Leſſee by his policy and induſtry, might 
"7 


| Leftura" Sertinda. 5 
Nota, this was in the Caſe of a freſh River, whereby-in 


this Caſe the Law muſt lay the charge on the Level, it any. 
danger be. likely to enſue by the protraQing of time. © 


In an A&tion of Waſte brought in C. B. a- 
gainſt the Leſſee, for ſuffering the Sea-wall ad- 


Joining to his Land to be rumous, per que per 


uxum G& refluxum Maris, le terre fuit ſurround, 
Dyer, Chief Juſtice, held, that though the Leſſee 
ſhall be excuſed where the Wall is born down 
by the ſudden yiolence of the Sea, and the Land 
ſurrounded thereby, and the ſame could not be 
prevented; yet if there be a ſmall breach in the 
Sea-bank or Wall, and the Leſſee doth not re- 
pair it, but ſuffers it to continue, ſo that after- 
wards the violence of the:Sea, 'breaks: the reſt of 


the Wall, and ſurrounds the Land, that inthat 


caſe it is waſte in the leſſee, for it was his 'own 
fault, that he did not amend: it. at the-begin- 
ning, Moor 62, 63. ſee the ſame difference taken 
by Dyer and Welch in another caſe; Moor'y3. 
But this difference was' not allowed-:for the 
Banks of the River of Trent, 6 Eliz. in the Caſe 
of Grifith, who brought an- A&ion-of Waſte, 
for that the Leſlee ſuffered the Banks of the ſaid 
River, whuch ran by the Lands'to be unrepaircd, 


whereby the Water brake the Banks, and- ſur- 
-rounded the Lands; 'For there 1t was:faid by-all 


the Judges; that the Zrenp'isnot ſorviclear; bur 


have 
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_ Liefhurd' Secutdg. 

have-preferyed the Banks, and cauſed the water 
to have run within its Timits, Moor 6g.. fo that it 
ſeemsinſuch caſe, where there is neither Sea, nor 
any. extraordinary highſweHlimg-waters, but a Ri- 
ver of an ordinary and-gentle current, ſuch cx- 


cuſe of the Leſlee is not to; be recerved, bur if 


there. be any irruption and ſurrounding, it is 
Seventhly, if one do hold his Land by the yearly.pay- 
ment of Ten Shillings towards the repair of a Wall, it this 
money. will not defray the charge, the reſt muſt be laid on- 
the Level. - | ETT.4x 
- - Eightlily, If a new Wall or Bank. be. to be.erefted, or a 
new Sewer, Trench or River to be-caſt, .or Sluce or new 
Goat to be built, in theſe caſes the Commiſſtoners muſt lay 


the is Al on the Level which are to take benefit thereby, 
for-new building: thereof, .as with the 'maintain- 
ing-of them: for in the Caſe of new Defences there can- 


as: well 
be no. Preſcription, Cuſtome or Tenure bound to doe the. 


 Andlaſtly, In caſe there be a great Port in the Countrey, 
bythe which the whole Countrey hath benefit; for the 
Ports and Havens, as bath been ſaid, be Oftzz &- janue Regrri, 
and are the Defences to the whole Countrey texpore pacis eh 
tempore -belli, and are thoſe places, by means whereof the 
apland-Countreys be made partakers of the Sea Commodi- 
ties; therefore in-my- opinion, 'the extraordinary repairs of 
theſe be not altogether tied to-the. Level, as in other Caſes, 
nor to preſcription or Cuſtome of repairing, which extends 
but to ordinary defets, but upon.great and-urgent neceſi- 

es, for the fafety. of. the Port, upon the we 
the ſafety. of-the Countrey-doth depend, 'the: whole Goun- 


trey are obliged 'and bound to-contribute towards the re-. 


Pairs,. for theſe:reaſons following: 


re whereof. 


| Firft, 


Leflura Secunda. 


Firſt, for-that in time of peace it is the Gate- which 
openeth it felf to-Jet in from —_ parts the Ships and 
Barques, which bring hither to this Iſland'ſuch Merchandizes, 
Wares and Commodities, both: for our profit and pleaſure 


as we have need to uſe, : 
Secondly, At theſe Ports we ſhip out to Foreign Na+» 
tions our exceſs of Corn, Cloth, Skins, Lead and other 


Wares, wherewithall we do abound, and receive in truck. 


therefore other things more uſefull and neceſlary for us, 
Thirdly, In time of War we have ſhipping here for 
our Souldiers, and means at the eaſieſt charge to tran» 
ſport them to fach Places as the King and Council-ſhall di- 
re&. - | | | 
Fourthly, In thoſe Ports are commonly great Havens, 
which are the chief receptaeles of all our —. 1n- 


to which the Waters which drown the grounds of the coun-- 


tries adjoining are conveyed. 
And laſtly, it-appears by divers Authors, that a Coun- 
trey well furniſhed with: :Ports- and -Havens, .is not- more 


ſtrengthned than honoured thereby 3 and if it be as lawfull ' 


as convenient to put a caſe of Chronicle Law-upon it, in the 


2, 


28th year Eliz. in Holingſhead's Chronicles, it appeareth what vw. Cron«-« 


great care the Queen and the Lords of the Privy:Council, 
and the Knights and Gentlemen of Kezt rook for the: re- 
pairing of Dover Haven, . what preparationwas made for it, 
what moneys Levied, and how forward all the Countrey 
was to effe&t that work, may-be a SpeCtacle to others for 
to kend their helping hands to the maintaining of ſich wor- 


thy Works, being-of all other the moſt Honorable to our + 


Nation, and the moſt uſefull to-the inriching thereof; far 


which cauſesin my opinion, becauſe the Mountains as well 


as the Valleys have both Selvationem defenſronem & commas» 


aun thereby, therefore in time. of. need the one as-well 
as the other ſhould be charged by the power of this Com-- 
million, /to.contribute to.the.extraordinary repairing of the 


A Sean: 
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| Leflura Secunda. 
A Sca-wall was overthrown by a ſuddenand. 
inevitable Tempeſt ; one within the Level ſub- 
ject to be drowned, disburſed all the money for 
the building of a new Wall': Afterwards the 
Commiſſioners taxed every man within the Leyel 
for therepaying of the ſum disburſed, with his da- 
mages, 922, -intereſt for his money, and this mat- 
ter being diſcloſed upon a return to a Certtorarz, 
Brampton, Ch. Juſt. and Heath, Juſt. B. R. were of 
opinion that: this charge was legally impoſed, as 
xell-for the damages, as the principal money ; 
And that the Commiſſioners having juriſdiction 
of the principal, have juriſdiction hkewiſe of the 
I _ - damages, which are the acceſſory : For who elſe 
3 als hereafter disburſe all the money in any 
I imminent danger and neceſſity, if he ſhould nor 
be allowed uſe for his money ? March 198, 199, 
200, 201. | +} 3 #8349. 
T have now proceeded in this point of Sefs fo far, that 1 
take it, I may Juſtly here make my full period of this days 
exerciſe; and I have taken up the more time herein, | be- 
4 cauſe thereupon a main part and ſtrength of this Law con- 
= fiſts: And therefore Iwill now apply my ſelf to my conclu- 
W | fion, in the which I have already proceeded ſo far, that I have 
-made it in ſome ſort to appear, that ſome of the Sefles in par- 
ticular are not well impoſed, as the Leſſee in caſe of thenew 
defences was not alone chargeable, for that he in the rever- 
fion was to contribute thereto, and that no impoſition 
"ought to have been laid upon the Parſon for his Tythes, 
_ -but the owner of the Soil was to be charged for all; fo that 
theſe two be already ruled for me: But yet if any of the 
.Seſfes ſhould be good, then I ſhould fail ig my concluſion; 
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' Leftura Secunda. 

I*ſhall therefore ſet forth in few words, that all the Seſles 
are void. | | 

And the cauſe is this, That the draining of the ſuperflt- 
ous Waters in S. appeareth by my Caſe to be onely com- 
modious for S. and that D. the other Town had no good 
thereby: And it appears alſo, that by the repairing of the 
ancient Sewer in D. that Town onely had benefit thereby, 
therefore to aſleſs S. to repair in D. and D. to contribute to 
S. where in thoſe Caſes there could be no benefit, is dire&- 


ly againſt the letter and ſenſe of theſe Laws ; but herein - 
either of them ought to have. been at charge with that, by 
the which it took benefit, and that not otherwiſe; and - 


therefore the mixture- marred all the matter: :And ſo upon 


all this I conclude my Argument as I did my: Caſe, that . 


the new Bank, new River, and old Sewer were well de- 


creed,. but that the aſleſs is void ir toto & in qualibet parte... 


Finis Secunda Lefure. - 


Lefaura- 
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LeFura Tertia. 


N my two preceding Caſes, the main body of this 
great Law were contrived, and therefore I took a 
greater-and larger compaſs in my. Arguments there- 
in, than otherwiſe I would have done; and T am 
now come to the execution of theſe Laws, wherein 

the life and livelihood of all Laws conſiſt ; And it may 

well be ſaid of execution, as Mr. Plowder in Zonch and Plow. Com. 

StoweT's Caſe, in his Commentaries, fol. 358. faith of a fine, 

that it is fins fruF ws, exitws, &5 efſeius Legis 5 (o is execu- 

tion the fruit, 1flue and end of the Law, and without it 
nothing is effeual, and till it. come nothing is material ; 

for to begin a Suit and ſtay at the declaration, were a fiait- 

leſs enterpriſe ; and to proceed on to. judgment, and to 

go no farther, were like a Traveller which undertook a 

Journey, and returns or fits down without farther moving, 

before he came at the end of his intended proprefs. 

Law, as Cicero ſaith, is but mutws Magiſtrates, the Ma- cicers, 
giſtrate is Lex /oquens ;, but I ſhall add ſomething, which 
upon the matter 1s the ſum of all things, that is, That exe- 
cutio eft Lex agens And becauſe I eſteem the time to. be al- 
molt loſt or miſpent which 1s prologued out in preambles, 

T will therefore now bricfly divide this part of this Statute 


into theſe inſuing heads : 


body and perſon of they Fine, or 


Either in puniſbing the 15 | x. 
Delinquent with CAmerciament. 


X | Or 


3. 
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Leflirk Terfia. 


Or.in doing execution (By diſtreſs, Ny * 


_ upon the Offender''s _ or by the 
Goods . -.. CAbſolute fale thereof. 


Or 6therwiſe in exten- By charging the Land in per- 
- .. - , ding vypon the Realy POny or temporarily z..or 
Eſtate, 


The true and due execution, of all theſe in 2 juſt, legal, 


equal: and qualified decree, requireth of all other partwof 
Law this greateſt and trueſt diſcretion, conſideration, wiſe- 
domand judgment of the Commiſſioners: And I take it, it 
may ſtand-as a ground infallible, that there be as many de- 

rees of puniſhment, as there be offences; It behooveth 
therefore the Commiltioners to be circumlpeR, that they ap- 
ply to every offence his due puniſhment ; for it is injuſtice 
to puniſh the offence committed in a wrong degree; to pro- 
nounce a ons Jn upon a Felon, or a Felon's 
judgment upon a Traitor, is grand miſpriſionz to impri- 
on the Body, or to fine the perſon, where an Amerciament 
is onely due, is not onely injuſtice in the Commiſſioners, 


_ but thereby alſo their diſcretions are to be drawn in que- 


ſion and cenſured. | : 
__ And ſeeing the Statute doth fo much lie upon diſcretion 
of the Commiſſioners, as in many parts of this Law it is 
mentioned; It feemeth the Parliament did give them to un- 
derſtand, That ſuch as were to meddle in thoſe affairs, 
ſhould be both difcreet and wiſe, and ſhould ſtrive to be 
come learned in thoſe affairs. Y 
And therefore for the better furniſhing of them with the 
true underſtanding of the ſaid parts of this Statute, 1 have 
framed a Caſe thereupon, which doth give juſt occafion to 
treat fully of them all. ©» . | | hs 


The 


y the abſolute ſale thereof. 


%. 


Leflura Tertia. 
The third Caſe. 


Gave the Office of a Ranger of a Foreſt, to which a 

A + Manor is belonging to J. S. & Abzeptz, and to the 
heirs, males and females, of their Bodies in Frank-mar- 
riage, and dieth, B. and C. their legitimate Son and Daugh- 
ter, and D. their Baſtard Daughter enter, and dieth in ſei- 
fin, and E. her Daughter enters: The Commiſſioners of 
Sewers at a Court make a Law, That a Goat ſhall be re- 
paired, and aſſeſs ſeverally A. B. C. and E. to doe it, upon 
ſurmiſe that they all had benefit: B: and C.refuſe to obey, 
for which B..is impriſoned; and C. is fined; A. and E. tender 
pleas. of diſcharge, which' are refuſed, and they are feve- 
rally amerced, and a Law made, that A. ſhould be dis 
ſtrained, and for non-payment the diſtreſs to be ſold, with- 
out allowance of Replevin, and the intereſt of  E. ſhould 
be alſo ſold, becauſe ſhe hath. nothing to be diſtrained by. 
 _ I conclude, the Commiſiioners of Sewers have done due 

Juſtice upon the Offenders in every part of this Law. 
Argumentum LeGoris. > 

The paſlages of this Cafe are both at the Commonlaw 
and-by.this Statute: [The Commonlaw is the means, but 
the Statute is the matter I muſt inſiſt upon: | But: ſeeing the 
Sratute Law can receive no due ks ay. but by the 
Rules of. the Commonlaw, I have therefore made a har- 
monial compoſition of them both in my: Caſe, and I do 
diſtinguiſh and branch out my Caſe into theſe enſuing 


points. 
Points at the Commonlaw. 
Imprimis, Whether this Office may be intailed or not? 


Secondly, Whether it be an ordinary Intail, or a Frank- 


marriage e | 
Thirdly, Whether the Baſtard be inheritable to this E- 
ſtate, or not? 


Points 


ad 
2s 


Leftura Tertia. 
Points upon the Statute. 

Firſt, Whether the Commiſſioners have a Court, or one» 
ly the ſtrength of the Commiſſion without a Court ? | 

Secondly, Whether Commiſſioners of Sewers have pow- 
er to impriſon and to fine? if ſo, then whether they-have 
well behaved themſelves in this Caſe, or not? 

Thirdly, Whether this Law doth admit of any pleas, 
and eſpecially of pleas of diſcharge? 

Fourthly, Whether the Law made touching the diſtreſs 
be well made, becauſe it ſeemeth prima facie to oppoſe a 
- main point of the Commonlaw, in denying of Replevins?. 
-  Fifthly and laſtly, If the Law made for-fale of Lands or 
Fenements in Tail-be warranted by this Statute, or not? 

Theſe be the materials of this Caſe, wherein you may 
perceive by the beginning, what yon are to expe@ in the 
ſequel and; conclufion of my argument. 


Theſe Points upon-the Statute are of great conſequence 
and importance, and tend much into the powers of theſe 
Eaws: In the handling whereof, according to my won- 
ted faſhion, I intend to. maintain the Afermatives of m 


Caſe. | 
Firſt Point: 
 T did not intend it a point of any importance-'in my Caſe, 
Whether Land might belong to an Office ; for that in the 
TH. 7. fol. 28: in Sir Richard Croft's Caſe, it is reſolved it 
might :- For there Land did belong to the Office of a Fore- 
ſter, and might belong to the Office of the Warden of the 
Fleet, and'aH{oto a Corody which was-no Office, and theſe 
as well as to a ſpiritual Office, Parſon, Vicar, Prebend or 
ſuch like. | 


And yet it hath been. held,, that-Land may. be- 

appendant to offices of Inheritance, but not to 

-: effices for life; for then- the: Freehold - would 

Dxer 6: Upon the death of every Officer be in obeyance: 
« Rey Dyer 6. E. 6. 7.1, Davis Rep.. fol: 34.. 

| " But 
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Leftra. Tertia. 157 


But whether or no theſe Lands might be parted from the 
Office by alienation, | thought that. an! erpmemtable point; 
in 6 H.8. Dyer, f. 2. Empſor's Cale it is ſaid, if the King cre« 6 x, s.. 
ate a Duke, and-grant to him an annuity to maintain his P/” 2- 
Dignity, that annuity was ſo incident to his Dignity as it 
could not be ſever'd therefrom; and ſo of Lands belong: 
ing to'a Parſon, Vicar, Biſhop or ſuch like, becauſe they 
were given to-the maintenance of. them in their places, and 
therefore if: theſe were ſevered, they might be recontinued : 
again-to their Succeſlors: | 

- And in the Caſe of Sir: Henry Nevil in Plo, Com.. an Ofs ph. com. 

fice of a Parker'was granted to two, and Annuity. for. the 
exerciſe of it; and it is there reſolved, that the Annuity 
might not: be ſevered from.the Office : and fo it might be 
ſaid in my Caſe, That the Manor which, belongs to, the Of- 
fice was at. the firſt laid, thereto,. or given therewithal for 
the maintenance of. the Officer in- his place by the Founder, 
and ſo may not be ſevered therefrom without his conſent. 
And touching the intailing of the. Office of the Ranger of 
a Foreſt, it is held' in Mazce/'s Caſe in the Comment of 
Mr. P/owden, that the Office of.a Bailiff-or Receiver of the 
Rents of a Manor may be intailed.. 


4 


And ſo it was reſolved by all the Judges of 
England 1n Nevil's Cafe, Co. 7. 33. and that. the writs cate. 
office of Steward of a Manor might be likewiſe 
intailed. within the Statute. de donis conditiona* 


libus. 

| So an uſe and a Copyhold, becauſe theſe concerned and 
depended upon Land.. But the Office of the Maſter of the 
Hawks, or the Maſter-ſhip of the Horſe could not be given 
in Tail within the Statute of Weſt. 2. de donis conditionali- 
b#9, nor an Annuity which chargeth the perſon; Yet- all 
theſe may be given or granted-within theſe intailed limita- 
tions,- but yet they are. no. intails within that Statute... 


Tam: 


—— 
4S 


1X. 7. 


7. 
Tam of Opinion; That the-Office of a'Ranger of'a Fo- 


> teſt cannot of it ſelf be given in-Tail, but having a Manor 
_  ” belonging to it, makes the-queſtion of -more moment; For 


as the Office De /e is not intailable, ſo the Land per ſe may 
be intatled:- But Land in onr caſe is not the principal, but 


. the acceſſory & acceſſorium ſequitur ſuum principale z and 


therefore ſeethg the Land follows the Office, as the ſhadow 
doth the Body, and paſleth out of his own kind by the ce- 


'remony belonging to the Office, and not by 'the ceremo- 


ny by which Land is transferred and paſſed, I ſhould there- 


' foretake'it,” that the Eſtate of the Land ſhould be ſuch as 


the Office of it'felf might bear, - which could not be intail- 
ed; yer becauſe in the ſaid Caſe of the Foreſter, with Land 
belonging to it, itis taken to be'in Tail in'1 H. 7. aforeſaid; 
with a: remainder thereof over in Fee, 1 am therefore.con- 


_ cluded to make any farther Queſtion of it, and fo I'leave 


it as T found it, and do paſs to the argument of the other 
Points. TI AS 4STHO Fo, Was 3 © 
Second Point. 

The ſecond Commonlaw Point is, Whether this gift in 
my Cafe bea Frank-marriage or another intail; I have ob- 
ſerved in Books that there be five things incident to a gift 
in Frank-marriage (viz. 

Firſt, It muſt be to or with a Coſin within the four de- 


grees. | 
Secondly, The Word Frank-zarriage mult be literally 


expreſled. | 
Thirdly, The Reverfion muſt be left at the time of the 


gift in the Donor 3 and then there be two other things fol= 
ow as conſequents. ©1608 
Fourthly, Acquital of payment of Rents and Services 3 


But the Tenant in Frank-marriage ſhall doe feal- 

ty, according to Littleton. Bang A 
And Fifthly, Warranty to ſecure the Eſtate. | 
And the want of theſe or any of theſe in- the ereation 


doth deſtroy that Eftate in the conception. 
4 Here 


_ Leflma Tertia, © 
Here: ſcem- to be two:Impediments in my Caſe to hinder 
this gift totake root as a Frank-marriage; It is made abrepts, 
' Which is the Goſin in the fourth degree, and the laſt in thoſe 
gifts, whereby the gift that way cannot have his full opera- 
tion, for that the firſt Heir of their Bodies is out of the for= 
mer Privileges-:- But in regard I take it that a Frank:imar- 
riage doth more xeſpeC his original creation J» incepto than 
the deſcent of the privileges to'the Heirs 1» ſuo progreſſu, 
I take this to be no impediment to hinder'this from being 
a gift in Frank-marriage. But here the words in the vi 
receding the word Frank; marriage do differ much from it, 
or by the ſpecial limitation the Heirs Females ſhall inherit 
with the Heirs Males, Si-2ul &5 Semel as Heirs in common ; 
But in the Caſe of the Frank-marriage Heirs Males ſhall 


firſt inherit ſingle, and'for want of them then the Females. 


_* I doagree the Law, that in caſes where the ſpecial words 
of limitation may in conſtraQion be made to agree with the 
word, and limitation of Art contained in Frank-marriage; 
the gift ſhall be taken a Frank-marriage, as'in the Caſe of 


2 H. 3. It. ſaff. Fitz, Mordanc. plac. 52. where Lands were gi- » x. ;; 


ven in Frank- marriage to R. S. cum Alicia ſorore le donor ita 
quod poſt mortem die Alicie & puerorum ſunorum, the Land 
ſhould revert to the donor; and this was adjudged a gift 
in Frank-marriage, and the words [ta quod wete holden of 
no validity; neither will the words of Reſervardum Redden. 
dum Tenendum orWarrantizandums though they vary from 
the nature of a Frank-marriage, yet they ſhall not deſtroy 
the ſame as an Habenrdans may do, which is the word whoſe 
proper place is to create the Eſtate: and therefore.if any 
. thing cometherein, which isrepugnant thereunto, the ſame 
will alter the quality of the:giſt:- And with this agreeth the 
Caſe in 45 Ed 
ven to F.S. in Frank-marriage with B. the Daughter of the 
nor, Habendzm tothemn and their Heirs, and this was held 


3. Title Tazl 14; and 31. where Lands were 4s Z4. 2 


a Fee ſimple, and no Frank-marriage ; fo in Webbe and on 


Potter's Caſe, Owen 26. © 


And 


22 


Godb. 20s 


Moor 643- 


And the'like Law is where Lands ral, (vine inFrankafar- 
rtage, the remainderin Fee to J.S. and his Heirs; the Frank- 
marriage is defeated by the opinion in By. Caſes, and Godb:; 
20, And if Lands be given in Frank-marriage, 
the-remainder to the Heirs of the Husband, by 
this remainder the Frank-marriage 1s defeated, 
Moor. 643. caſe 888. . And fo in my Caſe, becauſe there 
can be no reconciliation between the ſpecial words of limi- 
tation in. my Caſe, and the Ward Frank-marriage: 4 'am 
therefore W Opinion, that this Gift is an Eftate in Tail, 
according to the ſpecial limitation, and no Frank-marriage. 

Note, The Caſes here put, -are of a.remainder 
in feeſimple; For if Lands. be given in Frank- 
marriage, the .xemainder to the. Danees, ' or to 
a Stranger /in ail, the. git 1n Frank-marriage 
ſtands good, notwithſtanding this remainder, 
becauſe the Donor hath ſtill the reyerſion in fee 
1n himſelf, and the Donees'.1n, Frank-marriage 


z 


hold of:the Donor, Co. 1-4n/t. 2 1. b. Godbolt 20. 
Webbe and Potter's Caſc. a FS 


Third” Point. .. *, " 
Whether the Baſtard ſhalt! inherit to have/ art Eſtate 
tail, is the third Common-law queftion.z for FE am cleabG 
opinion, that a Baſtard' cannot'mherit-co a-gift in Frank 
marriage, becauſe Adultery and Fornication, which is the 
Seed of every Baſtard, is oppoſite-to marriage, and in breach 


of that powerfull link and knot of Matrimony, which-is an 


Ordinance derived fromthe Divine Power of the Almighty - 
And therefore ſeeing marriage is the material confideration 


; of ſuch a gift,” Baſtardy the oppoſite can never (being out 


of the conlideration) come within the privileges to inherit 
92h So 
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 TLeftura Tertta. 


So if Igive Lands to F. and S. and to the Heirs of their 
two Bodies lawfully begotten, their Baſtard cannot inhe- 
rit'to this gift, becauſe he is not heir of their two Bodies 
lawfully begottenz But if the Word Lawf#lly had been out 
of the limitation, then I ſee no reaſon but that a Baſtard 
way inherit to an Eſtate in tail, as to a Feesſimple condi- 
tional, which he might have done at the ,Common-law, 
ſeeing an Eſtate tail may be made before marriage, as ex- 
peQing to be confirmed thereby z and ſo a Baſtard born 
before marriage is by the confummation of a ſucceeding 
marriage made capable to inherit to them, if his poſſeſſion 
continue without diſturbance to his death : Yet in Plow, 


Com. fol. 57, in Winbiſh and Tailboy's Caſe, it is faid, That Ph. Cm. 57. 


zf there be a Baſtard, Eigne and Mulier puiſne, and the 
Baſtard after the death of the Anceſtour entreth into intailed 
Lands, and dieth ſeized, this doth not bind the Mulier in 
caſe of Eſtates Tail, as it doth in an Eſtate of Fee-ſimple - 


and: voucheth for authority in the point, 39 Ed. 3. plac. z9 64 $ 


ultimo, where:the Caſe is, That Lands were given in tail to 
]. S. the ;remainder in tail to C. and }. S. hath Iſſue by a 
Womanfe Baſtard, and dieth ſeiſed, and then the Baſtard 
dieth Gel having Iſſue, he in the remainder may recover 
the Lagd againſt the Iſſue of the Baſtard ; 'affirming, That 
the; cantinnance of poſſeſſron in the Baſtard ſhall not be preju« 
| alto higz:in remainder - To which opinion I do ſub. 
{eribe, becauſe he in-remainder is a ſtranger in bloud, and 
/ ſo-cannot be concluded as the Mzl/:er ſhall bez for a My- 
her indesd'is like a graft -drawn.out of both the blouds of 
Father and, Mother: ſo:the; Baſtard is a {lip which is deri- 
ved from the ſame:Stock,--and. had his being therefrom. 
And for my own, option, conſidering the Statute of 
_ Weſtminſter. 2;:de* Dons doth accept of Gifts in tail made 
7 before. Marriage; upon the:hope and expetation of a ſuc- 
ceeding; Marriage to pexfett the ſame, even ſo the Marriage 
ſucceeding to a-Baſtard's birth gives him and his Iflue a pri- 
vilege in theſ& Caſes of deſcent, which is denied to other 
Baſtards ef mere Strangers, _— ſee no reaſon: _- 
| ore 


» 7 


Peftura Tertia. 

fore that-maxime and principle of Law ſhould be altered by 
the ſaid Statute of We/#; 2. but becauſe Monntague's opinion 
in Mr. Plow, Com. (ways the other way 3 I will therefore 
ſubmit this Point to men of greater judgment than my: 
own ; So that if the Law fall out for the Baſtard Iſſue, 
then ſhe ſhould have title to the half part belonging to the 
" Females, and to no part belonging to the Heirs-males :. And: 
with this Conclufion I do here end my Common-law Points,. 
and will now reſort to-the handling of: my Statute Points. 


-- In the Cafe of Blhodwell verſus Edwards, Mich.. 
38 & 39. Eliz, B. R. Popham Chief Juſtice, and: 
. ether of the Judges were of opinion: that if a: 
limitation be .to- fuch:. iflue of the Body of a. 
Woman, as ſhall b2 reputed to be begotten by 
A. on her Body, and ſhe hath afterwards a. 
Baſtard, who is reputed to be their Iflue : The: 
Baſtard can never take by ſuch a hmitation: For 
the Law hath not any exp=Rancy that any ſuch. 
Pcrſon ſhould be, nor will give liberty or ſcope, 
to provide for ſuch before they be; Andif he can- 
not take at the time of his birth, he.never after- 
wards ſhall take; Now. the Baſtard was-not ca- 

pable to take at the time of his birth,. becauſe he- 
could. not then be reputed: to be the Son of 4: 
For none can gain ſuch a reputation at the in- 

ſtant time of. hus- birth, but 1 muſt be gained 
by. continuance of time, and-reputation of the 
Countrey. The limitation alſo to one and the - 
He of his Body, 1s always to be intended law- 

full fue ;- and che Law will neyer regard. any: 
ather Iflue,. Cro. Eliz. 5 10: Boats, 
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Leflura Tertin. 
Which opinion dire&tly contradiCts that of 


our Reader, viz. That if Lands be given to 7. 


and S. and to the Heirs of their two Bodies be- 
gotten, without the word (lawfully) a Baſtard 
may. take by ſuch a limitation: And the cafe 
ſeems to be ſtronger againſt him, becauſe he 
puts in the word, Heirs. For though a Baſtard 
may be the Iflue of their two Bodies, yet he 
cannot be the Heir of their two Bodies : Nor 
can the marriage of 7. and S. ſubſequent to the 
birth of the Baſtard alter the caſe, if that in 
Croke be Law; For although what our Reader 
faith 1s true, that the Statute of FW. 2. de donis 
doth accept of gifts in tail, made before mar- 
riage, upon the hope and expectation of a ſuc- 


cecding marriage to perfect the ſame, yet a 


Baſtard cannot perfect ſuch a gift in tail in che 
eye of the Law, which onely regards lawful 
Iflue. | 


The Sewers are a Court of Zaſtice. 


Am defirous to attribute to this Law all the honour and 
| dignity which may 1n any ſort belong to itz and there- 
fore I am unwilling to forget any thing which may mate- 
rially tend to the upholding and maintaining thereof : 
wherein amongſt the reſt, and the chiefeſt of them all, it 
is, To prove the Commiſſioners of Sewers a Court of 
Juſtice : I know ſome Opinion hath been to the contrary, 
and held, That the Commiſſioners had onely the power of 
a Commiſſion, and not any Court; and I ſuppoſe much 
may be ſaid to maintain that Opinion, Lit 

Y 2 Firft, 


463 


2, 


the City of 


ET. 
2, 


Lefuia Tertid. 
- Fuſt, Becauſe i# expreſſis terminis there is no'/Courtor- 
dained by this Statute, or by any other, and without. words 
expreſs in the Point, they can have no Court. 

Secondly, By prefidents/in the like caſe it bath been held 


The Caſe of no-Court, as in the.Caſe of the City of Londoz, in Sir Ed- 


ward Cook's 8th Report, The King granted to the Major-and 
Commonalty Plenum &» integrum ſcrutiniuns gubernationem 
& correFionem omninm & ſingularum miſteriarum, and it 
was refolved, That they had no Court in this caſe, becauſe 
no Court was granted to them by the Patent, . as it is hol- 
den in DoQour Boxham's Cale, f. 119. in the ſame Report, 
wherein the principal Caſe there put ſways the ſame way ; 
for there the Phyſicians had power to impriſon, and to fine 
Offenders, yet they had not any Court thereby. 

And ſo if a Commiſiion' ifſue out of the Chancery to 
examine matters in a Suit there depending, and to Oyer and 
Terminer the ſame, yet hereby theſe Commiſſioners have 
not any Court ; for in that cafe the Commiſlton is derived 
out of the proper power of the Chancery, which is the 
Court for that cauſe eo 7-ſtarte when it is in Commiſſion : 
And one Cauſe cannot no eodemgque tempore depend in ſe- 
veral Courts; neither have the Commiſſioners upon the 
Statutes of Bankrupts and charitable uſes any Courts : nor 
the Commiſſioners 1n the caſe of 1 &- 2 El/iz. Dyer, fol. 175. 
which had power to hear and determine the Office. of the 
Exigenter, - had not any Court, but onely the power of a - 
Commiſion : For. in truth theſe are all of them rather Mi- 
nRiſterial-than Judicial Commiſſions, and-ſo a Court. is not 
proper to them: 

Yet I am of opinion, That the. Commiſſioners of Sewers 
have an eminent Court of Record :. It is true, that:Courts 
had their beginnings inthree ſorts 3 

Firſt, By Preſcription. | 
Secondly, By Charter-grant from the Crown, And; 
Thirdly, By A& of Parliament. 

3. The Courts, Hundred and Leet: began by cuſtome, 
and.ſo did the eminent. Courts of Weſ#minſter-hal. 

_ : 2, Courts: 
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... 2. Courts in Corporations moſt, of, them took their be- 
ginnings by Charters. And, 

3. The Courts of firſt Fruits and Tenths, and the Court 

of Wards and Liveries were ere&ed by, A& of Parliament, * 
the one in 32, the other in 33 H.8. But to bring the que- 32 #:. 8. 
ſtion nearer home to our Statute of Sewers, , which is. but 33 #* #- 
additamentum legibus antiquis Sewerarum, for they have 
been uſed from the beginning of Laws, though perhaps 
not known by that name: And yet before the 6 Her. 6. 
they were known by that name, as by the peruſal of that 
Statute may be collected: And therefore for the cauſes 
and reaſons hereafter enſuing, I hold. the. ſame to be a. 
Court. | WF IVR 5 
. Firſt, For that the Statute of 12 Ed. 4.. capx 7.-and our, 7: 
very Statute of 23 H.8. calls the Commilſioners af Sewers 1: £4. 4 
Fuſtices, So Fitz, N. B. 113. b. and one cannot. properly 
be a Juſtice, or a Judge but in a Court,” and: that..in 
Fitzherbert was urged by Brampſton, Cleft Juſtice 
B. R. Paſch. 18 Car. 1. in the Caſe of Commins 

and Maſ/ſam, to prove they were.a Court before 


the.Statute of 23 #. 8. 5. March 201. > » March 201: 


Secondly, Here be legal Proceedings and Proceſs: for 3. 
this Statute faith, That the Commiſſioners may maks and di- 
re all Writs, Preceps, Warrants, and other Command- 
ments,. to all Sheriffs, Bailiffs, an4 other Miniſters, &c. 
And-the Statute of 1 H. 4.. cap. 12. hath theſe words in-it 1 : 4 
| (That he that thinks himſelf grieved may purſue and be ſhall 
have right )and where there belegal proceedings,. and where 
parties grieved may come in and have remedies for the 
wropgs and injuries done to them, there is properly a Court 
of Juſtice to have them in: But in Dr. Beyhaws Caſe the 
Phyficians had no legal proceedings, and. therefore. parties 
grieved could have no remedy, which was the reaſon they- 
had'not-a Court. | a 
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Teftura Tertia. 
" "Afid Thirdly, The chief reaſon wherefore I take it that 
"Commiſſioners of Sewers havea Court, is, Becauſe the Com- 
miſſion'of Sewers is a member of the ancient and renown- 
. ed Court of Oyer and Termirer, which was and is a Court 
of great eſteem, power and-authority ; and ſo it was need- 
' Jeſs to ere&t a new Court in this caſe, as it was needfull 
to ere and found the Courts of Wards and firſt Fruits, the 
firſt would elfe have remained in the Chancery, to the 
which primarily it did belong, and the other was a new 
Revenue, and wanted a Count to dire@ or diſpoſe of it. 

'Fourthly, The Commiſſioners have a Clerk proper to 
themſelves to regiſter.their Laws. | 

Fifthly, {The Commiſſioners have power to make Or- 
ders and 'Decrees, which are Judgments in effe&t, and 

-ſome of them-cannot be reverſed but by A of Parlia- 
-Mment. ©, 

AndLaſtly, Writs of Error have been brought to reverſe 
Judgments given in that Court. 

For all which cauſes I do conclude, That the Commiſſio- 
ners. of. Sewers have a Court of Record, although it be 
not holden 7» aliquo loco certo: So was the King's Bench, a 
Court of more Eminency than this, but xbicungque fueri- 
mw in Anglie, and for expreſs Authority in the point is 
Gregory's Caſe in the 6th Report of Cook, Chief Juſtice, - that 
the Sewers is a Court of Record. | . 


And this Court -( by the opinion of Herne, 
Led. p. 7,8.) may fit and inquire by a Jury en 
che Sunday, though che ſame be not in Law 
dies juridicus ; For judicial Acts propter neceſſi- 
tatem are good on that day; And the Sea is an 
Enemy notto' be repelled but by this Court. 
Note, All Commiſſions of Sewers, and all 
returns and proccedings thereupon are by the 
Statute of 23 H. $. 5. to be in Engliſh, and not 
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 Lefima Tertia; 167” 
mn Tat: And ſuch ftriftneſs' is: not obſerved in 
the forms of ſuch proceedings, as 1n Indict- 
ments, Szderfin 1. 78. Style 85. Siderf 1.78 
Neither doth there need any adjournment of ”* * 
the Commitſion of Sewers, as was agreed, Mich. 
1649. by the Court of upper Bench (then fo 
called ) in the Caſe of the Inhabitants of 0zr- 
well, Wc. Style 179. Syle 179-- 
- And although before the ſaid Statute, when 
the Proceedings of the Commitlioners of Sewers 
were in Latin,. a Writ of Error would lie there- 
upon : yet no Writ of Error now lieth upon 
. any of their Proceedings , becauſe they are 
all-in Engliſh : March 197, 201. Commins verſus Mar 191, 
Maſſam :.. But in that Caſe Bramp/ton then Chief *"* 
Juſtice B. R.. ſaid the Party grieved-ſhould be at 
no loſs thereby; for he ſhall be permitted ro- 
diſcharge himſelf by Plea, as in all Caſes the 
Party ſball be, where he can neither have a Wric- 
of Error or Azdita querela,. as 1h 11H; 7. 10. n oh 
® Tb. 201. © And a Certiorari likewiſe ſtill lies co * 
remove ſuch.Procecdings into the King's Bench : 
See. for thus poſftea, pag. in Certtorarti. 


Impriſonment- impoſed by the Commiſſioners of 
Sewers. 


'T is a point of high conſequence, whether Gommiſſioners* 
] of Sewers have power Þy theſe Laws to impriſon the Bo-- 
y of a man for any thing touching-the ſame, for.that in-- 
priſonment of the Body ſeemeth to Re : 
| th&=- 


168 Lefura Tertia. 
| ch, ure Charter of. England, and againſt the libetty of a 
234.8. free-born Subjet; and it-is laid in Boxham's,cale, --28 H,8. 
Dyer. in Dyer, that liberty'is a thing which the Law much favo- 
= reth: and I find. in our Books of Law,. That the Judges 
have been very carefull and curious in not'extending words 
cantained-in Charters to the impriſonment of mens Bodies, 

unleſs. they were expreſs.in the Point :; And therefore-in 

Clark's Caſe. Clark's caſe in Sir: Edward Cook's 5th Report, fot. 64. The 
caſe is,” That the Term was to be kept at Saint A/baris, and 

the Major there and his brethren did aſleſs every Townſman 

rowards erecting and building of the Courts of Juſtice, and 

made an Order, That he which ſhould refuſe to aſliſt and 
pay ſhould be impriſoned;; and one being arreſted and ic- 
priſoned; brought his Action of falſe impriſonment againſt 

Mayor of the Major, who pleaded in effect, -That they were incorpo- 
St, Alba. rate by King E4.6. and had power granted to them in their . 
Charters to make Ordinances, by reaſon whereof they made 

the ſaid Order, and ſo juſtified, the impriſonment : Burt it 

was adjudged againſt the Major, for that by the faid Char- 

ter they had not any power to make an Ordinance to.impri- 

ſon a man's Body, for that were-againſt the grand Charter 

Magn. Chart. 1n Magna Charta, cap.29. 2uod nullus liber homo impriſonetur 
iſe per legem terre : But by that Book they might have in- 

fliced a penalty, and diſtrained, or brought an AQion of 

Dr. Bothen's Debtrfor it.” In Door Boxham's caſe in the 8th. Report, 
Cult. King f.8. incorporated the Phylicians of London, .and gave 
them power by Charter to examine the Imperites, and to 

find out thedefeRs, Er pro deli3s ſuis in non bene exequendo 

faciendo &- utendo illos per punitionem eorum delinquentiuns 

per fines amerciamentum @& impriſonamentum corporun ſuo- 

74m © hereby it appears, that by the King's Letters Patents 

they had power to impriſon the Body ; but I find their 

2 Eliz, Dyer Charters comfirmed by A& of Parliament : Yet in 2 Efz. 
a "Djer.fol: 175; the cafe is, That the Zucen did award a Com- 
-miſſion direFed to certain Commiſſioners, to Hear and De- 

termind the controverſies, betwixt Scrogs and Col{hil tonching 
#he-Qfice of the Exigenter; ' anud"*that if Serogs ſhould refuſe 
- | t9 
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Yo-obey to makei anſwer befare thens,. they ſhould, comms hin to 
Priſon; but the validity. of this laſt, Commiſſion: I much 
doubt of. I-am of Opinion, That the Commiſſioners of 
Bankrupts. and charitable uſes,” have no;-power to; commit 
 any;manz bur if any-abuſe;or.mj{fdemeanor be:committed 
in contempt or derogation of. thejr Autherities,| they. may 
make Certificate thereof into the Chancery,- and refer the 
puniſhment thereof to the will and diſcretion of. the Lord 
Chancelor or;Lord Keeper. forthe time beipg,; --! 1 

-In Gedfrey's Caſe in the 11th: Report.and Rofl1 FG AC Godfrey's 
there is:a Diſcourſe what Courts have power'to'imprifon,**< 
and which not,” and thereit'is ſaid,:.Some Courts ray; Fine] 
butnot imprifon, as the Courts Leet and Sheriff's turn; ſome 
others could neither fine nor impriſon, as Courts Baron and: 
County Courts; - and fome-could neither fine}'impriſon.not- 
amerce, - as Eccleſiaſtical Courts ;/ And {onie! may impriſon 
and-noj fine, as chief Conſtables-at their Petty Sclhions for 
an affray donein diſturbance of themz And other: Courts 
there were which might fine,” imprifon and amerce, ag the 
here were which ighs x impſonandareſs} aq ch 

So:that impriſoniment is:notineident to every Court, nor 

to every offence; Yet 1 atm:of Opinionithar he-Commith- 
oners: of Sewers 'may'impriſon the! Body, - for it/is not one- 
ly a Court of Record, but is authorized by A& of Parlia- 
ment; and I ſuppoſe that there be words in the Commiſft- 
on and Statute __ rep this conſt yo any ie which are 
as follow; viz.': And: al ſuch xs'ye fputh fini uh; gains 
ſaying or rebelling in the works," x a9 afis the 
premiſes, or negligent in the due execution of the Commiſſion, 

hat ye compel] them by. diſtreſs, fines and amerciaments 
and by other Puniſhments, ways or means, Oc. Which war 
are ſtrong, and large enough to authorize the Committioners 
of Sewers upon juſt cauſe roimpriſon the Body 3 But here 
they are to be carefull; and not to think that they may im- 
priſon, 'fine:or :amerce/1n' any caſe, becauſe the —_Y 
generally put together: But this conſtruction muſt be'there 
of ads, :[That/they may impeiſon wherw-mptilonmens) 


[C3 due, 


TON ol mba hots whe: 
[and diſtcain where « diſtrebs properly lieth by the 

of Laws and they may not impriſon, where by the 
Women's r167 due, bur every one of the faid 

F-is 'x&'be- ufed-inits:proper kindy for theſe 

Yds: Fromifſtuoaſly-put together, aſt be-ordered by a 
and} gal cotſtruftion, aocotding to the Rules of Law 


And have known the wo a Statute pms 
| prom) ly put wopether; have been Ac- 
'Tording ; yo my; as the Statute of 
Ri.3. which is, s, Grdnts, Re- 
haves ave Conflrwetivus of DT awede byC uy que uſe ſbonld 
be ona. Yee ending theſe words were put 
the wiſe and dilreet rt Sages and 
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Fo Driſan,: prbbth dtthe diſcretion of the Com- 

anerss 34 6.1241 0 : when 4 man 34 # 6. 
E may he ly an en. 6. age 19 H. 6. 

in oily cafe whe | Goth is oe is iopriſoned = Ke betined; 

our Law in'expie xbox Haring Shan oboe Ges 

to ſee fiyes:: \anchuhen bythe 5 opinion of the fd backs ex 

on foqnenty. they wap jwprifor..,.,") _', 

But-in-all-Cafes: whicn the Corbiniavers of TW 
Sewers 1mpole_a. fine upon a_Man, the. ſame 
ought to be reaſonable ;. and:if it be-exceſſive, A 
Certiorari may be granted by: the Court of: King's 
Berich, and the: Judges thexe: may! maderate t 
fine : By Brampſton, Chict Julie, B. R.. 1 8C ar. Fe 
March 202, | 
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of Sewers not. legly i 
queſtioning « frattary contemning there 
alef d notto ok [or n 


or b wadi 1 To 
& by ſſrding | 8b of opinion that a. is both fins- 
able and impriſonable; and if. this be: done ju facie Curie, 


it apgravaree the . con Cap 3 3 and this/'is the. Hepelling 


way this Statute {| | 
one do refuſe to obe phieaes! Rue* 'or Ord of 
the Court/epecidlly'if it be done ir affront'of the! 
fiogers, when they be in execution! of their Commiſion, 
This is a contempt, and he is to be impriſoned for, ſuch 
his diſobedience, and this agreeth with 37 Her. 6. 1 ek 4 3) Þ. 6, 
"There } is no queſtion but a man my 
the Court of Sewers for not obe Jing js ver 
ecrece, Rule or Order : See Brufter's 
445. where one was fined by them for not-obey- 
Wy ck Orders, after'a Certiorari was Rog 
them.cotanove the Qrders, .made ag 
Pur-at»being: ſhewed'-to- the Court. of 
L 2 King's 
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\+ ment againſt the Comminfficeners'of Sewers was 

WAS. "deerend3andifol fad,” thar'they' might proceed 

upon-t = Commiſſion 'of Sewers, -notwithſtan- 

ding: the:Certiorariy/ifor: the Certiorari doth: not 
Sw ove dhe Corimiffibat::, 1d 11 

=! 21:2 But for a! bare ce to'teir- Orders, 

| it ſeems they cannbt impriſon.. For in the'Caſe 

of the Inhabitants 5 Oldberry verſus” Stafford , 
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Or refuſedco rare 16; that then-he. thould be 
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-Town:was rated:to: fire pounds andbecdufe ther fame was 
.nat: paid,” the”! ifhoners:caufed; a: Warrant-to be dj- 
-tefted tothe faid Carier,//to-difirain-for:it; and he diſtrained 
the Cattle of Hetley one of: the: Inhabitants, : and Herley 
brought an AGion-of Treſpaſs in the Kings Bench againſt 
Carier: and arreſted himi thereupon}; and upon\complaine 
made to Sir Anthony Mildmay, and Sir John'Boyer Knights, 
and: other the Commiſitoners of Sewers, they cauſed Holes 
to be-attached by their Warrant, and committed::him till 
-he ſhould releaſe his Action brought againſt Carer; rand 
- untill he ſhould: be delivered out of the-Priſon by Warrant 
to be granted by them : But afterwards: Hetlzy-procured':a 
Habeas corpus cnt. canſs out of; the! Kings Bench,; and'was 
removed, where all the ſaid matter appeared and/ theres 
upon Attachments-were awarded againſt the ſaid Commiſii- 
.oners; and Sir Joby Boyer appearing, was by Cook chief Jus 
ſtice, Crook,, Dodderidg and Honghtor,- Juſtices, commit- 
ted to the King's Bench Priſon, and was fined two hundred 
pounds;-, but was after delivered Ex favore rigs, fed non ex 
R3gore Legis. | 

And Sir” Anthony Mildmay not appearing, ig-  ... 
the King's Bench upon warning given hin, an- | 
Indictment of: Premunire upon the Statute! of 
27 E. 3. cap. t..'was exhibited-againft hintfor 7&2. 
this offence; and he had judgment” (as 1tſcems) 
thereupon ;. Bur he. afcerwards: obtained; the 
King's:pardon, :which was. allowed» Court's: = 
See the- Caſe at large in: Bulſtrode 25/197, 1.98) S4Ard x 
199,.299,.300, and Cro. Hil. 11 Fac. 336.  ©n-Jacaats 
\, And.inimy-opinion, The ſaid:Commiſſioners in this cafe 
in.meking. a Warrancito attach'Heffez, -and in imprifoning - 
of;-him for: the: ſaid: [cauſes did» exceedingly err, and: the 
rather, © becanſs;they.took:; upon them to averrule the Ju- 
ſtices-of the King's Bench,, being of. a.bigher and greater . 


authority. 


authority tha they btere of 5 Burthisiond toi» 
| ap oahbmagerng rpm are ry —_ 
mitting perſons 0 ndingebeir authorities to Priſon, r 
gentheBag thereite bevoulboaneanie Lobe of le Kacl 
_—_ were puniſhed in this caſe, not for executing their 
| _ CID Cy Gn? limits, and: the bounds of 


—. 'ColleRor, ' or Expenditor, or other Officers of Sew- 
embers br Feoetins, ctagil ky (E-nco be die 

lace; ts E t ence ut 
: becauſe be was an Officer, and 'was allo ſworn to 
execute the ſame duly. © 

-Butl take it, a neglet in another ordinery perſon is ot 
eo be puniſhed, | 

And if one be rated to pay towards repairs, - _ te 
negle& to pay the ſame at the days and times appointed, 
he is not fincable therefore, bur is to-be'am; "in ils 


Wa Collc&tor or Officer of Sewers do diftrain eadatl/"ge 
doe any other A& contrary to an Inhibition of Sewers 
to him-direQed by the Commiſſioners of Sewers, he may 
be fined and ieprifoned & file falfum fuit | io. 7 Hen. eo 


NZ eurpce —_——_— is therein or in King's —__ 
- .. faxing Piles and Stakes the ar in ltop ait or 
_ diverting the courſe of the Waters fob: ancient Pf 
neſs or courſes, theſe offences being —_— I. the oe 
ders are finable therefore, if in-the Preſemtment th 
by rp nt emma eng rags 1 i ee: be 
res 3 T9: <8 
Johe with "Roh and S -preſented, "then the the Off 
 fineable; but otherwiſe it is If the offence be not found, 
but — _ wing ot Af 40: The wry Arc And - 
» Elig. 249. it is 10 7 24D. e: Pyrpreflure 
one is fancable, Cr a; nay be comtifceed Mm a9ui0 
Regie as well as in'w#is Repiio, by licopinion of Glaves'2 
Keleway 141+ And 1m Keleway's Report, fol, 341, ; I 


| Leftira Ti ertia. 175 | 
* And a Purpreſture is taken to' be an offence done tothe Purpretture. 
famediately, or to his Poſſeflions ; But if the like of- 
ho - done to a Subjet or to his Lands, it is termed a 
Nuſans. . 
The Abbat of Melefont was fined for ereQting a Were -4 
the Royal River of Boyne in Ireland, which is 
the Iriſh Reports inthe Caſe of the Royal Piſcary of the Ban 
in Ireland, and this was a Pu 
If one do refaſe to accept an Office of Sewers, 
_ du -antr-oigy r-amond 7 by the Commiſſtoners, he is ne 
in Greſly's Caſe, 8th Repore, One Om 
——_ and choſen- Conſtable, did refuſe to take the 
and he was fined. - 
And = an Officer do miſcewean himfclf m his Office, an 


Cr netng r his earance be revoned, he TP 
i to be fined; "And if an Expenditor or CollQor, Officers AV 1 
of Sewers, be required ory bo frenforgcoAagrs rho b 

received and lai out by them, and they refuſe, E. 
they may be puniſhed by fines. ] 


he is to be fined by the C | 
Alf an Officer of this Court is fineable for fatticies done & 

by kim in his Office, for theſe are a violation of bis Oath, 

and is a breach of that truſt which the: Court in 17 

fer 


5 


his eleQion and entrance into his Office, and there= / 
the offence is greater in him- than in another man, 2 
I have learned in Books that a Fine hath theſe qualities 


CAS 
IN To;-+::9 IJ 
= 13 
verſable, being merely the. A& of-the-Courts;but if it:be: 
+:2:: impoſed upon a preſentment found by Jury, then the cauſe 
_ _ Sptaywiablei3o:s wn boot mow har lob Go nn lil A SAT 
3. -;; Thirdly, All-fines ought to, be. aſſeſſed, -abated-or in+- 
creaſed in Plera: uric, and notelfewhere..: i 1 
Fourthly, Every fine-ought.to be-reaſonable, _. 
- -And therefore 1 {hall ;put the Commiſſioners of Sewers 
. in mind as the Statute: of 34 F4-[8-, 4p, x..did;the Juſtices 
-. of-Peace,..that thoſe fines that'they ſhould impoſe far-any 
' offence coming: before "them ſhould be xeaſonable, 'having: 
reſped to the quantity and quality of the offence, - for'Ex-: 
ceſſws itt re qualibet jure reprobatur. communi, 
, .But:becauſc in, Gedfry's Caſe it. is ſaid, that Commitment 
of the Body to priſon. is incident to a fine, . as by a Capias prot 
ne alſo may be colleFed.; Yet I hold itqueſtionable; whether 
the fine ſhall precede:the commitment; or:the commitment 
the fine. But for my own opinion, I. hold that this lieth 
much in the diſcretion of the Juſtices, and I find: caſes and 
preſidents both ways 3. for in 41 Aſſzz. plac.12. an Officer was. 
1opriſoned quon/que finem fecerit,, where the impriſontnent 
preceded the fine : and with: this 5 agreeth, 7 H. 6. fok'25.: 
and'in- 33 H. 6. fol. 21. one was fined, and'after impriſoned. 
for it, and there the fine did precede the impriſonment. - 
' But upon all. theſe I.take the Law to be, that if one-be 
fined, and this fine may be levied-by the Juſtices, as Juſtices' 
of the Peace may .doe:.( but not Juſtices of Sewers) there 
the impriſonment maybe quox/que. finemfecit, becauſe the: 
fine is leviable by them : But the Law 4s-not:ſo of Com- 
miſlioners of Sewers, becauſe they have-no power to-levy: 
but to extreat the fines into. the King's Exchequer. ;; Hows. 
ſoever. one before them-may. be both-impriſoned and-fGingd: 
Diverſis tamen_reſpefFibws,, The, one for the wropg-done;; 
the other for the cantempt or.:diſobedienct to. the -Gourt ; 


As for example, if one refuſe to be a Colleour, he is finea-: 
ble to the King, becauſe hereby the Commonyeal is with- 


Firſts; The: Patty inthatcae is. imprifenable,7 «- 65.4 
Secondly; The cauſe-for; which it; s-impoſed: is-not 4ra:1 


out 
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out an Officer ; -and he may alſo be impriſoned for diſobey- 

ing. the: Juſfice's commands and: yet:im my apinion:it lieth 

much ,; if not; altogether-in/the: diſeretion-of che Cotmil- 

fioners- to impoſe or jinflit! both! the-ſaid puniſhments, or 

one. of them, /at their pleaſures, Song not tharein weakly 

limited by this Statute. 


4" 


Amerciaments.,. 


| Merciaments be not ſo grievous. as Fi ines be; far: the) 
be derived of the word Mſericordia, which fignifiet 

moderation: and: mercy ; .and to that end was the Writ-in 
the Regiſter moderate miſericordia deviſed, :where-one is 
eutragiouſly'amerced- he: tight. be relieved- by. ſuing/forth 
that Wrie,.-which Writ and the Law- in-that:caſe is _ | 
ded upon the grand: Charter, cap..14.  Zuad nullue. liker bo- MagnaCharr. 
mo amercietur niff ſecundum quantitatem deli#+ -. And that 
none of the ſaid amerciaments. be:impoſed ſed per Jaretor- 
Pu Jegaliuns haminams de: wiceneto.''\\ >] 

Glenvil in his Book faith, E/# evtecraii/Gatenils Dons Glanvit. 
Regis qua quis per Juramentum legalinm hominum de viceneto 
eatenus amerciand” eft : And Fleta, lib. 1. cap. 48. faith, Fra. 
Quad: Liber homo non :amercietur niſt.per facramininm. Pariuns 
Juorue,: And: with theſe 'agreethi Bradoin,' lib; g5:\cep;'T. Brafin. 
and: Fitz. Nat. Bre. fol. 76. andiif the Steward ſer art AMENs Fitz. X. B. 
clament-upon.a man on his own head it'is void. -- -/': : 
By which authorities it plainly; appeareth, that amercia- 
ments are to-be impoſed by a Jury,: or bythe Qaths:of good 
and Jayfull men ;, andotherefore!$:have heretofore|mnch 
marvelled, when ſometimes I have ſeen Juſtices af! Sewers | 
take up6n, them [to-ſet dawn: amerciaments;,. without affi- 7: 
ſtangeof the. Jury, which-a@t:of theirs was direfly; agaioſt 
the ſaid: SOLELY rter of England, : andcontrary E 
bo ne her Ws differs dt 5 Fat \ parte ah" WAL . ” I 
+ $@.k 4 Kai diference} en:the in SO nl 
fines bros are .done\by:the:: Gicks and NOS 
which be by Jury, or otherwiſe, > pe ſacrartentum:parium's 


2:4 So 


oP 


. 
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$6 is there great diverſity berween the offerices'of the one 
kind, 'and/the archer; For if one: do ſaffer a 'Wa)l, Baie, 
or other wark of Sewers to-fall into decay for want of re- 
pairing, which he was boand/to maintain by Frontage, 
Tenure, 'Cuftome or Covenant, he is in' this' caſe to «Hh 
amerced therefore: And fo if one-be bound by any of the 
faid ties to repair a Bridge, Calcey, Goat, Getty, Sluce, 
or to cleanſe a River, -if the ſame by his negle@ be left un- 
done or unrepaired, he is therefore amerceable. So if pne be 
preſented tor caſting Dirt, Sand, ' Ballaſt, 'or other anno 
ance into the Rivers or Streams, or for digging rium t 
Banks, or for pulling down the Walls Os 5 if the pre- 


ſemment donot pur: the ſame to be done with force, or 


therein'be wanting 'the' word: Purpreſinre, the Party 

Smeg is then but; amerceabletherefore': So when = 
tied £0-cleanſe the Rivers for patiage of Boats and Ballan- 
, or for the draining of the waters, if he ſuffer Sand- 
-10 lie and choak up the: Chanel, he is amerceable, 
| ahet not fincable therefore 3 5 for. no:  (ufferance, 


Po Au if the violence our of ce Rats yo 
- breaking in of the Sea in an. extraordinary manner,” or by 
' a fadden loud or:inundation of freſk: waters after a rain; 
that thereby the Defences are broken down, or cauſed 
Sandbeds or ather Nufſances to be, thefe being preſented, 
no. mary is. amerceable therefore, becauſe the ſame could: 


edtreesto growintothewmater, and lay in the Styeans, 
by: mere-hindrod iu ages. anith there: 
ee CEO own 

: not 
awerced, becaufe the. Nuſans was 10 RIO worth Trees: 
par 


_ — fs 


not have bend. greet ear egalng: nor. reliſted 'by 
oy 42\bb: Aer. plac.'ny.. ahaha, That | s: 
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But perhaps it will be objectei-to:me,. Can no Amerci- 
I bet but by a' Jury;. ot by the-Oathes of ewelve 
_ Yeu, Fam of opinion it may be done by the prefentment 
of the Sarveyors of the Sewers, for that is fer Sacramen- 
tm parium as the Law appoints; and in a Noxſazt we ſee 
daily that in” fach caſe the Plaintiff is to' be amerced, and 
this amerctament ſhall be aileffed by the Coroners of the 
County, as appears itt Greiſiey's caſes and fo the Words of creife's 
'the Statute and of the Law may herein be ſatisfied. Cafe, 
Now I hope | have fully ioſtructed the Commiſſioners, 
wherein they may' learn whom to imprifon, 'when'to fire; 
and how to atnerce-in 's legal and ſort, and-accor 
ding to-the ancient and approved Rules of:Law,. and of the 
grand Charter; for im-thoſe things they' are to diret theiv 
diſcretions by the' ſaid Rules,. and they are to be guided: 
thereby, and are not to: proceed therein according to ther , 
own wills: - - - ve 47 1 We , 
And herein I ſhalkconchade the Second point of this pare 
of the Law, that is, That Commiſſioners of Sewers have 
Power to impriſon, to fine, and to! amerce'; And that B. 
for refuſing to: obey their Order was: j impriſoned , 
and. C. was as juſtly fined: And for'the reaſons-and cauſes 
aforeſaid, the Commiſſioners in their diſcretions, though 
the offences of both were alike,. yet they had power-to 
impriſon the one and to: fine- the other. And now I do 
mtend- to) procecd tothe: Fourely Point of my Caſe, and 
the Third Point I-inten&; torhandle in amore convenient. 
place. 


Diſtreſs. 


- HE. Point of Diſtres in my Caſe-is:grounded4 upon ; Foint, 
©. theſe-words of this Law, viz. And all thoſe perſons | 
ar every.of them to tax, aſſeſs, diſtrain and puniſh, as well 
aithin the Metes, Limits and Bounds, of old time accuſtomed, 
or atherwiſe,. or elſewhere within the Realm of England. - 
| Aa 2 C 


 Leflma. Tertia.. 
1k, £11 1:3 Three: ſorts of Diftreſſes/ ' 51 t  | 
- Firſt,:;There be divers kinds of Ditteſt (viz) Judi- 
cial, which always iſſueth out of the Rolls of the Court. 
- Secondly; Miniſteria),- arid fach Diſtreſs :is:torbe perfor- 
med- by the Officers of theſe Laws, -without any: judgment: 
direQiogithe ſame.  - - Fs [2 76. SITES 
;;F birdly;:And there is a:Diſtreſsiof Common right; not: 
given; nor-awarded /by-Judgement-in Court, or:-by:War- 
.rant\.of \the Commiſſioners, - but; aricidentte the thing it | 
ſelf. þ 2% UTE WES 914.2 8 
And Firſt of the judicial Diftres which is awarded bythe 
Court- upon..a preſentment found of :a Nufans,-or in the 
recovery: of an affize-of 'Nuſans,'. or {in-an Action. of the 
42 Aſt, eale;) as it: appears: by'the 42'4//:z.: plac. 15. 32 Bdw.3. 23. 
M15. Cand'7 Herr. 4. 8.: there a Diſtringas ad Amovendum ſhall 
2.4 -beawarded to remove the Nuſans; and ſo in caſe of a de- 
cay preſented::... As if F.:S. ſuffer:a:Bank.or Wall to: de- 
cay, and that be preſented, a Diſtringas ad reparandum 
ſhall be dire&ed to the Sheriff itoidiftrain A. $;:to.repair the 
_ Secondly, A Diſtreſs Miniſterial is where one is affefſed 
I or rated to pay/a certain ſumiof money:towards the repair- 
ing-of a:Wall, Bank,: Sewer'er Goat; 'here;upon Warrant 
from'the Commiſſioners of Sewers, the Offiter exprefletin 
that Warrant to-diſtrain the-cattel ofthe party which ought 
to-pay the faid Rate and Seſs, and which did negle@ to/pay 
the ſame: And'yet where there/is a Rate and Sefs-impoſed 
upon one by: the Commiſſioners: of Sewers, 1I-am-of opjni- 
on that the ColleQor or Officer may diſtrain therefore with» 
out any expreſs Warrant from the Commiſſioners ſo to do; 
and my reaſon is grounded-upotr. the Statute which is-this, 
becauſe the Statute and Commiſſion which be the general 
- . Laws, do of 'themfelves mn this cale.give a Diftreſs.. And 
_ therefore-in theſe caſes,: the: Warrant of the Commiſſioners 
20 Eliz.Dyer. ys ſuperfluous, \-like-to-the Caſe-in'20 Elzz. Dyer.: fol-367. 
where a fine was levied. of: Lands, -to-the intent that F. S, 
ſhould have and reccive-a yearly: Rent-thereour, although 


. : 
#3 »\ A. 


Leaura Tertid. 181; 
in- the conveyances there was no mention made, that: the 
party might diſtrain for the ſame: Yet in-that Book. it is: 
mentioned.to be adjudged, That the owner of that Rent might 
diftrain for the ſame, becanſe the Statnte of 27 H. 8. in that 27 H. 8. 
Caſe gave a Diſtreſs : Upon which Statute the ſaid convey» 
ance was grounded. So- if there be two: Coparceners to 
whom Land doth: deſcend, -and they make partition, /and: y 
for wore equality, ſhe that hath the better part,doth-grant 1 
to. the other and her Heirs a yearly rent out of-her Land, 4 
but limits no. clauſe or power of diſtreſs, ſhe to whom this: | 
yearly rent is granted may diſtrain therefore : And ſo may 
a Bailiff diſtrain for an amerciament in a Leet without a- 
Warrant, becauſe the: general Law gives: a diſtreſs in theſe. 
Caſes. | | 

Thirdly, And as touching a Diſtreſs of common right, 
It is in caſe where one doth hold his Land of his Lord as 
of his Manor, to repair a.Bank, Wall or other. Work of 
Sewers ; the Lord: of whom theſe Lands be holden may 
diſtrain his Tenant of common rightto-compell him to make 
theſe repairs; and the Diſtreſs given in the ſaid Caſe of 
the Coparceners, and. in the ſaid caſe of amerciament in a: | . 
Court of Leet, ſeem both to bediſtrefles of common right :- 
And that the Law is, that. a Diſtreſs lieth'for a Rate; Lat: 
or Tax impoſed.by the Commiſſioners of Sewers, it is ma-- 
nifeſt by the Caſe of Rook's in Cooks 5th Report, which is full-Rois Caſe. 
and dire& authority in the point. 

But yet note, That the Officer before he di- 
ſtrains, ought-to-give. notice of the tax. to, the ————- 
Party,. and demand it, Sty/e 13: \ Syle x3; 


In what place a Diftreſs is to be taken. 
Ny touching the place where theſe Diſtreſles are to» 


N be taken, comes next into our conſideration, *wheres: 
1n.the quality of the matter diſtrained for, and-the power: 
from whence the diſtreiles are derived,. are.toibe:conſides' 
red of. | Andi 
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And:therefoce if a Lord do diftrain his Tenant Ratione 
tenute; for to repair a Wall, Bank or 'other defence, this 
diftre6& muſt be'raken on the Ground holden by this Te- 
nure and 'not a; tte O_ ther chargeable 
therewichall, as the opinion iceIz#rard is 21 Ed. 4. 
- . ful; 38; ' But not as that cafe is, but-in point of Tenurez 
21 Ed. 4 forthere the yy was, wry mm ye was found ## hec 

verbe videlicet Furatores preſomt' quod eft communis Regie'oie 
in. Parochia Sean; Martins in Campie in Com” Mitldleſox: in- 
ter Hoſpitia Epiſe Dunelmenſis & Epiſe” Norwich totaliter 


 ſkpermdat' aquis e& quod tam: domins ſpiritnales quans temyo- 
8.6 uf Das Regis &- wer ad kyvnr of 


- .onmes alis Logis miniſtri © onmes alii per view lam verſe 
28 Weſt monaſter itinerantes pro legibus domini Regis ibidems m- 
Z niſtrandis & obſervandis ſepius impedinntur per quod vie ills 
totaliter ſuperinundata exiſtit exceſſu emanationls aque pluvia- 

lis ibidem remanent” quam quidem aquam Epiſcopm Norwicen- 

for ratione tenure ſue ibidem evacuare debuit &- quod ipſe &+ 

onmmes predeceſſores ſui ratione Tenure ſac ibidens evacnare 

debent-' And in this caſe I take'it the Land was charged\, 

. not as in reſpe& the Bifhop of Norwich did hold the fame 
of ſome Lord by the Tenure, to repair the Sewer to avoid 

the Waterz but his Landiſtoed charged with the ſame as a 

charge impoſed thereon by Cuſtome or Preſeription, as by 

the Preſident ir (elf appeareth'; for if the Biſhop of Norwich 

had been by the Tenure of his houſe or Lands bound to: 

avoid the Waters, there needed -no: Preſcription: te- have 

been alledged. | | | 

$z#.9. Alfbing H.7. fol.3. there is a like Preſentment made 
againſt an Abbot, @xod ipſe &» predeceſſorer ſui, ought to 

repair a gutter ratione ternre terra” ſuar's but becauſe in 

that caſe-the Preſentment did{npot fet. forth. whene thoſe 

Lands lay which were charged, the Preſentment for that 

cauſe-was: holden to be void: $0 that tliere is a great diffes 

rence. between'a Tenure charge, and a charge impoſediup- 

m'Land: by Preſcriptions For in the caſe where a Tenant 

holdeth:his. Land:to. repair'a Bridge, Wall-or _— = 
DER ord! 
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Lord of the Fee, The Lord in this caſe may diſtrain'the Te- 
nant of common right by the Commonlaws of Exg/and - But 
where ones Land is charged by Preſcription and Cuſtome,. 
there is no remedy to force and compel! the Tenant to do 
the repairs but by Preſentment, and upon a Prefentment 
proceſs may be awarded againſt him to diſtrain him to make 3 
the repairs. .* " ll 
And if upon a Preſentment made by the Laws of Sewery, —Y 
7. S. is charged to repair a Sewer, and a Diſtringa4 ad repa- 
randums be awarded againſt him, the Sheriff may diſtraih 
the party in any place within the power of the Commiſſion 
- of Sewers. But this being a judicial Diftreſs which ifſueth 
out of the Rolls, the ices are tied to the limits and 
bounds of the Commiſſion; Yet in. 19 H. 6. fot. 7. the caſe rg x: 5; 
was, That the Admiral of England hath jurisdi@&ion in cau- 
fes ariſing onely on the Seas, and he hath no jarisdifion or 
power to meddle with any thing done upon the Land: Yet up- 3 
on a Preſentment made in the Admiral;Court'one was Pre ——-.................. * 
ferited and Amerced, and a diſtrefs for this amerciament was- : 
taken on the Land, and crapncn was thereto taken, that 
the diſtreG-was taken out of the jurisdi&ion of that Court : | 
But there Newtor chief Juſtice andthe reſt of the Jaſtices. : 
ſaid, That the power of the Admiral to hold plea was reſtrai- 
wed by Statute to matters ariſing on the Seas, but Executions | 
were 10t ſo. | | 
And I have farther obſerved by the Book of 8 R. 2. Fitz- ,, x; . 
her. Avonry 253. that where no place is certainly preferibed 
to diftrain in, that in ſuch a caſe the diſtreſs may be taken 
in any place within the power and jurisdition of the Court, 
ont of which the Writ or Watrtant of diſtref'dorh ilue + | 
As if one be amerced in a Court Leet or: in a Conrt Baron,. - 
he may be diſtrained for theſe amerciaments in any place: ; v 
within the jurisdiQion of theſe Courts; andfor an amercia-- 2 
ment ſer: and injpoſed inthe Sheriffs earn a diſtreſs may be | 
taken for it in' any phee' of the County; for fo far rhe- 
power. of that Court doth extend it (elf: - Sagan 


*% 
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© Yer: quere whether a diſtreſs can be taken for 
an /arnerciament in_a Court; Baron, in atiy 0- 
ther part of the Manor, fave upon the Lands of 
the Offender : -For in Pill and 'Tower's. Caſe, 
Mich. 42 Eliz, C. B. it ſeems to be the opinion 
of all the Juſtices. of that Court,..that ſuch a. di- 
fire. was not lawfull, unleſs there were a Pre- 


_ ſcription+for 1t; and in ſuch-cafe ſome of the 


Juſtices held ix good : but Walmeſly denied that 
the Lord could preſcribe to diftrain for ſach 


- afnctciament ,. EPIIYe within. the Manor ; ; 
> Crooke, Eliz 792. 


A in the caſe of a ſes, rate or tax impoſed by the Com- 

s of Sewers, a diſtreſs for any of thoſe may be. taken 

Ig: TI within:the; Realm of 'Ezg/and; for in this caſe 

iltreſs is -meerly grounded. upon the Statute, . and: js 

ales the ame limits, which is as large as the Realm 

of tend, And hereupon- by this conſtruction made in 

this legal. manner, all the wards in.the ſaid elaule of this 
Statute. have their full operation. 

And although in Rooks caſe'the diſtreſs was ; there taken 
on the ground charged, : yet that doth not prove but that a 
diſtreſs might have been taken in any other placez for I ve- 
rily take; it, that the place where the diſtreſs was taken, in 
that caſe: was not tended, any.material-point , ahough | in 
tny momrotiog argument. for another. purpoſe.1 ſha} make 
It one. that my, opinion. touchin "g diftreſſes to be ra- 
ng Gino caſesof Sewers, - appears tO ſtan 


,;Firſt, irſt, chat the Lord of whom che groun ; he bolden-e0 
Fir the repairs,, muſt yin: on, Leads ſo;holden, 
and not elſewhere. We db 31:9 164: 2 12Wnx7 


[ 


upon theſe three di: 


ty Es 7 Secondly, 


Mi 
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- Secondly, That upon a Diftringas ad reparanidum or Amo- 
verditys upon a Preſentment, which iſfſueth out of the. Rolls 
of. that: Gourt;: and--is a judicial proceſs, a diſtreſs muſt 
thereupon: be' taken within the bounds. of the Commiſion 
of: Sewers Ex congruitate. | 
©, Thifdly , A diſtres for a rate, or ſefs, or tax aſſeſſed 
and impoſed by the Commiſfioners of Sewers may be taken 
in any part or place within the Realm of Exglard;, for this 
is a diſtreſs grounded upon the Statute, .and is as large as the 


' extent" thereof. And ſo the difference appears where the 


diſtreſs is guided by the Commiſſion, and where by the 
Statute. VS 4 "HA 


'+ Whoſe goods may be diftrained. | 


T comes now in turn to be handled, whoſe goods may 
be diſtrained' and taken within theſe Laws, | For the 
words of diſtreſs be put- ſo generally-in. this Statute, that 
they muſt receive-their e tion by the Rules of the Com- 
monlaw; in regard theſe Laws do. give no. ſpecial direction 


f 
i 


M1 


therein; and therefore the diſtreſs mentioned in Rook's caſe Rut's Cafe. 


may in. this place b= queſtioned: For there Carter was af 
ſeſled, --but'the goods of [Rooks were: diltrained and taken 
for the ſaid/afleſs, and no challenge orexception was there 
made of itz and no marvel,; for it was ſpecjally found: that 


* the goods. were taken and diſtrained or the grounds char- 


.ged,;for otherwiſe that diſtreſs-had been,tortiousz' wherein 
4 xake:this diverſity, That! where: grounys are chargeable 
.to-repairs of defences, and a, $6 is.thereanimpoled;by the 
Commiſſioners of Sewers; the goods. of .a,Stranger. may be 
-taken therefore-on-the: grounds-{cfled 5: andthis is warran- 
ted by Rooks caſe, ' But Rooks being a Stranger; his goods 
could.not in- any fort have. been;taken for-the Selz impoſed 


2x H. 7.4. 'Bb But *! 


upon Carter, but on thegrpunds charged+: andthe like Law 
_ for Rents and Services Hiping. out of Lands, the & 2ds of 
a Stranger Levant and ©ouchant on the grounds ſo holden 
"may be'Uiſtrained for Rents and'Services,- by 7H: p. 2, and 7 = J 


4t Ed. 6 


Der Z2T&s 


47 Bd. > 


of the 


- be diftrained for an mm thoughthey 


| LeS8fara Tertis. | 
oo a little farcher, that in theSeffions Coure = 
wers, A. B. is amerced for ment of his Sefs. 
qr the ous of wo work of ptper; 000 in his _ 
am of opinion, that the proper goods -axe ro 
ſtrained for this nemo, and\not'the goods of a Strary 
ger going on his grounds char Ito the Ge aſles, becauſe 
this amerciaiment js a collateral charge, which. falls-0n the 
of the-offcntler whowes to! 00 T7 heal, and'dorth 
not'in. fre gronnds: -and rhis opinion hath 
warratit 'the c En 4c Ba 3- fol. 26. Br. 'Leet 4. for 
there A.'B. was -amerced in a Court-leet, for receiving 
and keeping one his Houſe which was not ſworn to the 
King 3 in which Cafe it was holden, that no Goods could 
be diſtrained for'this amerciament, but'onely the proper 
Goods of the Party amerced, although the Goods of others 
were _ _ couchant .on his Ground : And farther in 
rt opinion, the Caſe of the Lord Cromwel 
x5 B/.in Pardy: gone, f--325. 'dothicome fally thereto, which 
hat a 'Keplevin/in'an avo 


y. was-made fora _ 
es of ten Ming, due- 


- Bu 


r*the 'breachi 
law, Contra ordinem Curie, and alledgeti to:make Byc-laws 
or ne the Manor by the cuſtome thereof : 'In which' Caſe 


parent, 'that the proper Goods'of 'the 'Party .areito 
rien therefore; an and-not-the Goods of « Grange 
es and couchant'on > Grounds. 


tate 27 Bod. g. J04.98 fol-12. 'the Prior of Tindals:Caſe, : 
where the Prior 'was amerced, and- another Man's. Goods. 
were taken and diſtrained on the Or Grounds of the'Prior for 
the ſaid -: and the diftreſswas not welt taken:;, 
and ſo-my opinion tay beronecived, that for an aſſeſs the 
Goods' of a may be diſtrained on-the Grounds 
charged, but may riot there be taken for a fine or amexcia- 
ment', Which be be collateral duties, and errand, os the 
Perſon, and-do not charge-the $oil. | 


. Although the Goods of a Stranger ſhall. not 


- are 


Lefurs Tertia.. 


are leyant and couchant upon the Lands of the 
Party amerced; yerby the opinion of Brampſton, 
Chick Juſtice; B..R. 17Cs. 1, the Goods of an 
Undertenant may for 'an/ amerciament fet-u 

his Landlord; 'and that withiqut an y particular 
ciiftome to warrant it':; As where a 


” ARGaa 
Tenant is amerced for not repairing, in tha JE | 


he held, that the Goods of his Under-tenant'le- 
vant and couchant upon the cuſtomary Lands 


may be diſtrained far ſuch Aa. ; March March 16+. 


161. Zþarne-and' Tyler's Caſc ;.. Tame « quexe, for 
the-teafon of thar Caſe'in 41 Ed: 3:26. 'that the 
ameretament falls on, the Perſon *of che Offen- 
der.,and the cauſe of the diſtreſs doth.nat ariſe 


ratione ſoli, as is ſaid in Br. Leet 4. holds ag. well + £« 4 


inthe :Caſe' of the Under-tenant,” as of a' mere 
Stranger; But if this opinion of Brampflon be 


Law, by ee. lars rule, the Cartel of an Under-. .. 
renand af a: ' amerced . an the Court: of. 
Sewers, af they are: leyant' and: couchant upon 


his Lands, may. be ciftrained for ſuch amercia- 


ment. 


- This diſpourls: being: ol ended, I. tial now| entet into. 
a atter-of greater.mortent; :and. yet becaule theſe matters ' 
be frequent in bufineſles of the Sewers, that which I fhall/ 
here preterrhicT ws in nh other _ more. Ps dif- 


ceurle;of.;..: [03 019171971 9) 
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f E farthbr dane if Avipotat will reſt upon this, | 
pm Goads diſtrained and taken for. a Scfs and 


pp  -> 


© 0 ' be yrs or not, 5 which point hath, 
L er Frail tha iſed than te Lay truly decide : But. be- 
oj 1 touch upon the frain, make an to: 


en rr matters Wherey the bb tyof a Man' s Goods 
may be:altered without his IO | | 

Bod. Ie at. OW. Common: fas if a LO Oe be- 
fa taken as ſtrays, or ſold in larket.. 
Re pets 4 "may be + rexed: i-th mh 
y; by Caſtome; as in Londow upont's Foreign: 
Arthchaniat Goods thay be attached'and fold per nm 
and in np EL. Dy os fo. 279. 6. 3 Cuſtome. is ber Fa 
be; FE that Foreign Goods there boug ht and fold are 

fb og the Corporation, and Þ'i (l caſe of a Hetjor: 

4 EASY 2773--Oþ 78: F350 FL IP OLE 6 

"Twnlly, Bur: the the King ;by his Chaiter cannot take'the- 

rties of my Goods.from me, as in the. Caſe of Loxdox- 

Colts Rep. the 7 Cafe of Auſten and Walthaze, where King. 
Th FH the 6th raped ro the Corporation'of Dyers there 
by Charter, pd be 94 ſeurehithe ey ſhorild firid any Clothes 
died with Logwoo that they ſeiſe. thew a forfeit'; but Te-" 
ſolved, that this Grant was in that point void. 

Fourthly, By a Bye-law in a Court-leet or Baron, the, 
property y of my Goods cannot be taken from me. © '--* 
"And fifthly,” By a judgment agaitiſt/one.at the:Commoh.. 
law; alchough''a Man's -Pevſon nor his 'Lands'were: —_ 
thereto, yet his Geods were. 

Fheſe five: Grounds being firſt taken I thall-now ai | 
mine the particular of our Caſe in gue neſtion touching'!the-- 
Law made by the Commiſſioners for ſale of Goods 3 and a- 
gainſt this ſale many things may be alledged. 

Firſt, This Statute I reade on gives a diſtreG, and a di- 
ſtreſs is. but a gape or pledge, and cannot be fold; forif a 
. Lords 


Beftura Tertid; 
Lord diſtrain his Tenants Cattel for Rent and Services, he -... 
cannot ſell. the Diſtre :; And although in. 10. 11 Eliz. Dyer z86: © 
Dyer, fol. a80. a. return, irrepleviſable was awarded to the © © 
Lord'er Avowant;' yet be cannot fl) this diſtreſs, n nor work 

them by theiopinion of that Book.- 

Secondly, ; The Statute of 7 Fac. cap. 20. Roſtal Marſhes '' 2 
and Fes, doth. enaQ, that a Commiſſion inthe nature of 7 7 20 
this of ours ſhould be directed to. the Biſhop, of Norwich, 
and others for the-retovery of F egos where for an 
afle6. itipoſed, -and-for'Fines and oth 


erclaments, ' 

iven by that-Statute 40 ſell the Party's Goods 
which Tk hot, refuſe to pay, Ergo, without ſuch an expreſs. 
clauſe a fale of 'Gopds'couldin6t have been lawfull. - 


And” by 'the Statute of 'rand' 3 Jac.” the forfeitures oft I Or 3: Fae 
Alchouſekeepers may be levied by: fale of their Goods, b 
the expreſs letter of theſe Laws : and' ſo it may be ſoferred. 
_ ng Starnte wanting ſuch an make clauſe ta authoriſe. 
lake, therefore' no: fale- can be. 


+, *7 £1» 


"Ii uch | may be id to the contrary ;.for although j Pack 
caſes « of fale th te Law tender, yet. its. plain, that boths 
Te ur Ponnon aw, "Cuſtoms and Courts of Jultice daily;uſe 
em, and are frequent in thoſe ſales :, And:we know-that. 
Pa dge to, be detainedtill. fatisfation- 
reſtored, and is,not.to be ſold.: 
Yet in 3 H. 7..fol. 4: adi eþ taken fox an amerciament ins #. 7: 
a'Leet or ts may be ſold as well in the caſe where 
the SubjeR bath. AN C PR or Preſcription. the; profits of 
- By rt we! ra Bags them.z. and.. 
Sr up whic) ng { yielderh for 3t;. is, becauſ@ 
et be the King 3, 


owtsz. And {o.it was likewiſe re=: 
ſalved in Godfrey s Caſe; Rol-11'76: and — od Roll ts 76s. 
ſon where vert why ſuch: a Heb ma 


Reuſe of Fol pita: £5 an Er 2s 


aki amerciam SS ourt. on. cannot 
ng.. DOT. altcrgh.: it beua\ 'Court-baron: & the 
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Src tome:to otrins t3 p- Þ' ie EY 1h Brown- 
. ow x, 41. it ſeems that Goods may be'fold up- 
on 1 | Levars Failas oucof a Ol -baron, af 1 x23.5f 
(> v «ui | bea cultorme. fora AK, Fas Lays ſeen. always in; prao- 
rice, that for debts an damages recovered in the County: 

| F. og the Goods of bs Debtors bave and be uſually fold 

4 F own hd for them \by Lives footy and! m my: apinian this bs uſed 


2 6528 2 e,in ſugh,a, cak; in,a Court- 
oo ti nb [0 by F agreeth, the Bagk. 
SM. TEL H. 7. f- 40. na Leet-court one 
21 H. 7 oe | a cul tome to haye of every one 


erieoalo to, rin rt I dro, Highs 


= A, bel ren for the Knights 5 of che Parka. 


11H. 4 
| metit Was ſold. Therefore utter s ſee afd examine well 


» Officers for the. afety, 
ar 4 - ing, rope, refers | 

qc £ or es Jery Of, th "a | 

"of oBeffors and vrher Mmnijte and for. 
a evan ont of the mane har ſha Ve Evied and 
9: arid uhout the ſame. Geri. exon ju JLaſed;: 
ene; ee) is. properly upon @ ſqle.,, exc 
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Leftita' Ferbtd. 
40 theſe {s there any, thin-to make 'fale of che Debtork 


Goods for non-payment of his feſs, argit isconfonantto'o- 
ther Laws :-aNfoin another 


yen this Starute-are uſed theſe 
words, ' And the Clerk bythe 'Commiſſioners to: be aſſigned To 
have two ſhillings per diem of the rates, taxes, lots and 
waives as ſhall he aſſeſſed or loſs by authartdy,of the ſaid /Com- 
miſſion, to, be levied and:paid by their diſcretions.: And (dit 
ſeemeth by the ery: expeek ktter of this Law, the taxes, 
ſeſfes and rates may be levied by the diſcretion of the Com- 
miſhoners, which if they pleaſe may be by fale of the Of- 
fender's Goods : And in many parts of this Statute, the 
Juſtices:of Sewers have 'power-to make Laws, 'Ordinances 
and'Decres,' which being done'according to -reafon,>ſhalt 
be held'for firm and iinviolable:s And therefore upon'juſt 
cauſe'in-my-opinion, the Commiſſioners may make a'Law 
or \Ordinanee for the fale of Goods in fartherance of this. 


ſervice 4 and this-being a Law: which tendeth-ſo'much! ro. 


the ſervice of the Commonwealth, and is fo profitable an# 
commodious for the ſame,” it" is 'therefore-good''reaſbn to 
extend the fame,” and the expoſition-therecof, 'as/far as the 
Letter arid intent of the Letter ſhall reach 5 which maybe 
as far as ſhall ſtand with reaſon, and: rules of-other Laws, 
Statutes, Cuſtoms-and Lifages-of other Courts: whick-have 
power in ſale of 'Goods in cauſes of this 'naturgy andis not 


between Hamo and Godfrey, - Et predilfvs Hamo conceſſet pro 
fe aliis junod: ar Comput 401 cor" Vigint' quatuor [Fara dh& de 
putria ſuper diſtrifionibut' © averi## vapt” prediffi Godfreds: 
pro predit# Wallis eh watergangits vepar” ab-iwitio iftins pla- 
ett nſque-nune, Oc. -& diftridiones' las ſermndum quanti> 
raters iportionis fibi- contingent interine pro predic®: Walliie &- 


griri repar oft per-prediF difbvic- 
Tr nin 
JunSan fuerit per # compit* inter #03 de? þ 


cepte de' averits venditie prediff” Godfredi vecafione' predit#. 


Hereby.ic is manifeſt, that Hawo the-BaililE (1d the Cartel 


altogether without prefident - For inthe Charterof:Roweticy Ch. Rune, > 
Marſh, pag. 36, &+37. It is ſaid in-thefe words in-a debate Marſh. 


Sik by pcm | Warns theat 


v0 % And Vas: ried in Ng of Combs and 
Forth, MET 26 r. 1. B. chat e Cornrnit: . 
hers of IEA may ſell; - diſtreſs, Aleyn. 92. 
Nc herein I am of opinion, that the Bailiff which di- 
Qvain: ;cannot-Ex officig; without a ſpecial: Warrant: firſt di- 
xeQedite' them for-thas purpoſe .fram{the Commiſſioners, 
make ſale of, Goods. res for.a Jayi,: tax.or 1{£6;of 
Seyersz: And I take it, t-wete;a:good Warrant! for: the 
Commiliioners to make an adviſed ſpecial Law of Sewers for 
Gle 'of Goods diftrained, upon-a juſt gecaſion, -before they 
dire apy Warrant Ex ſubitoto the Baibils, Of for AUF. ſuch 


} 2r Dog SAW 


purpoſe. 27 Date 
:.; But-now. herein follows:a; matter of fone copſbquenca, 
and worthy the handling; That if- bythe Laws of Sewers 
goods-may be ſold-towatds:the repairs of theſe works, as 

BD in.my opinian they: may, Then-whoſe/ goods may be. Hd 
ES; is the-queſtion-nextite be:decided wherein to be. briefs if | 
 ——— an fmof opinion, Thatno gk 200% may or:ought to be fold 
3X -15 > by the\power of theſe; Laws of Sewexs,” but onely-rhe-pro- 
per goods:of the-party:ſef{ed-and taxed, though the goods 
and. chattels, of -other:men be Levantand Couchant on the 
poor tech) ow; {;Foral hold.it-not _ 


"W 


Ale 92. 


Cn, 
3 3 EE nn 
me elledged or akLerd take 
i Tenant, bad.at;his death z-and.if 
ſhoaldhbe eſlayned, that, then — have 
wad take the beſt Beaſi-of.any-other Levant.and Eonthant 
upon 


Stranger's Catte 


| Leftura Tertia. 
wpon the;Land ; and this was adjudged a void cuſtome, as 


' to the goods of aſtranger to be made ſubje to ſuch a for- 


feiture. | | 
It feems queſtionable, whether the Rule, 
That no goods can or ought to be fold by the 
power of theſe Laws of 'Sewers,” but onely the 
proper Goods of the Party ſefſed and taxed, be 
ſo general, as 1s here ſet down; For if a man be 
taxed in reſpect of his Land, and he fells or lets 
the Land to another, it ſeems.reaſonable thar 
the Goods of the Aſſignee may be diſtrained 
and fold for the tax, becauſe the fame is a 
charge upon the Land, into whoſe hands ſoever 
it comes; And the reaſon here .given' by our 
Reader why no Goods but thoſe J che Party aſ- 
ſeſſed ſhould be fold, viz. that it ſtands not with 
any rule of Law, That the Goods and Chattels 
of a: Stranger ſhould be abſolutely taken away 
from him, . and ſold for the debt and default of 
another man, holds not in this cafe; for the 
Aſſignee is not a Stranger to the Land, nor con- 
ſequently to the debt, tor he takes the Land cu 
onere ; and this ſeems to be the meamng of what 


T53 


is ſaid 'm Style 13. in the Caſe of Whitley and Sv 13; 


Fawſett, B. R. That for nonpayment of a tax 
impoſed. by the Commuſſioners of Sewers, the 
Catteb of the Owner of the Land taxed, or of 
his Aſſignee, may be diftrained and ſold; But a, 


fold: . | 12 Lag 
nog Os Thus 


upon the Ground cannot be. |. 


Lefftra Tertia. 
- -» Thus'far I have purfacd my argument'in diſcourfingup- 
on theſe diftreſſes, and touching ſuch matters. as do depend 
thereon, becauſe in my experience I have found them the 
. readieſt part of the execution of theſe Laws; and I have 
heretofore, beheld much 'enormous proceedings therein, 
both in the Commiſſioners and in their Officers, and there- 
fore 1 thought it very needfull to have treated thereon for 
their better direQion in theſe affairs hereafter. 


_ Rephevins. 


< 7 ET as I find diſtreſs to be the moſt ufefull execution 
' Y of theſe Laws of Sewers, fo I have ſeen the procee- 
dings therein much ſtayed and interrupted by the uſual ſuing 
of Replevins, by which means the ſaid diſtreſſes taken by the 
authority of theſe Laws have been ſet at liberty,-and the 
work of -Sewers hath been much letted and.hindred there- 
by. And' therefore the fifth point in my Caſe doth mini- 
ſer a goad occaſion to-enter into the ſerious examination of 
them. 

And now my intent is, to declare in what cafe a Reple- 
vin doth lie, and where not; and ſurely this -point hath 
heretofore been much ſtirred in, and not without fome 
cauſe, for the very Statute ſeemeth to allow of Replevins in 
thefe words, (oz. That if any a&ion of Treſpaſs, or any o« 
#her Aion ſhall be attempted ageinſt any a ugh 4 taking any 
Diſftreſz, or for any other thing concerning the Law of Sewers, 
that the Defendant in ſuch Aion may make Avonry,cogniſance 
or juſtification, that the taking of the ſaid Diſtreſs, Treſpaſs or- 
other AGF, whereof the Plaintiff complained was done by the 
authority of the Commiſſion of Sewers, for a Eot or Tax afſeſ- 
fed by the ſaid Commeilſion, or for other ſuch a& or cauſe os the 
Defendant did-by the ſaid Commiſſion: And.in what aQion 
can a man ſo. properly make his avoury, Cogoifance or Ja- 
fification as in a Replevin, being a word onely apt for that 
ation; and-a Diſttefs ts de ſus natere, properly repleviſa- 
ble by the Commonlaw "a for dire authority inthe 
WHT» TY point, 
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Leflura Tertia. 195 
- point, it appears in Rooks caſe, that a-Replevin was there Rok Cate. 
faed for the-delivery of the diſtrefs taken by the-power -— 
theſe Laws of Sewers : But I muſt here diſtinguiſh, for Fam 
of opinion a Replevin dath not lie, nor ought not to be 
granted from. the Sheriff, .or- any'of his Deputies, for that 
the Sewer is a Judicial Court of Record, and of greater au- 
rlhi6rity than the power. of the: ; Which inheſe cafes 
Yeas but Miniſterial ; and the higheſt authority that he hath 
is but—vicontiel, which is much. inferior. to_the: power. of 
thiz-Eommiſſion ; and therefore the Sheriff is not of ſuf-. 
ficient power to ſuperſede-a Court of higher power Yet 
- if one ſue a Replevin, which afterwards in Bank:was abated, 
and a return of the Cattel-there awarded, another Replevin 
did lie by the opinion of the Book of 34, Herr: 6: fol. 37: 34 1:66. * 
and ſo it appeareth bythe Statute of CO chap. 2. | 
but theſe new Replevins-came out of the {aid 'Courts'whiere 
the former was, for it is not likely, . that the Sheriff; could 
make deliverance by his Warrant of Catte], contrary to:the:: 
award and return'of a.Court of Juſtice in a :Retorio-haben- 
do; and therefore bythe ſame Statute the Secunda delibera-: 
tione, 1s now to be awarded'out of the Rolls of the Court 
whence the Retorno habendo.came; And if one would re- 
ſemble this caſe with-ather authorities, and with the rea-. 
ſon of other Book caſes of the Law, it will be: made: there- 
by apparent, that. the: higher Court may take or: remove a 
cauſe out: of the inferior Court, but not E coztra, neither 
can the-inferior Court ſuperſede the ſuperior : :For:if one 
be impleaded in the-Kipg's Courtat Weſtminſter, and in com>: 
ing towards:Londoz he is arreſted, in a Corporation:Courrt, 
he may be delivered;thence by the-power of the ſuperior 
Court to the which he was attendant; and the power 'of 
the inferior Court ſhall be' ſuperſeded thereby, as the Law 
is declared-in divers of our Books;z. By the which it is plain, 
that ones, perſon being in. the: privilege and protection of 
the King's Court, could: not juſtly be impriſoned! by: the! 
ower of an inferior Court: And in Srrivgfelow's. cafe in 
3 Ed. 6. Dyer fol. 67. The goods of one were ſeized by the; 4. 6. 
a | OT ———— 
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Leftura Ti ertia.. | 
out of the Chancery for a ſubje@, - and? 


after ſeiſure; 'and before delivery thereof was made, a Writ” 


ALH. 4.” 


x H. + 


of Prevogarive came ont of the Exchequer, rehearſing there- / 
by; that the King was to be ſerved before any other, and 


commanding the $heriff to levy the ſame on the goods of the+ 


ſame Debtors And whether theſe goods that lay under the 
power "of a'Proceſ# in one Court might be taken from - 


_ thence -by'the power of another Court, was the queſtions 
_ and the better opinion therein, as I take it was, that they 


could mot,” for that by the former Proceſs they were privi- 


| leged from all other JurisdiQions, powers and authorities, 


eſpecially if they-were of an inferior degree: Yet there be: 
tworcafes/which not being curiouſly: looked into make ſhew 


- asif the Law were-otherwiſe; the one is in the 11 Hey. 4. ' 


fob 2. where the goods of F. S. were taken in Execution 
by the Sheriff by a fer; facies which came out of the King's 
Court: of Weſtminſter, and the Sheriff fold them to F. D: 
and there way a'Replevin fued in that cafe, but no delive- 
rance made of the Cattel in Court: and the other caſe is in: 
7 Hen. 4. fol 28. goods were taken by a Levy which iſſy- 
ed: ont of a Court Baron, and. they were fold by the Baij- 
liff, and there was alſoa Replevin ſued, but no deliverance- 
made of the Cattel in Court, neither would the Court or- 
der thedefendant to-gage deliverance: fo that by theſe two 
caſes it may feem that a Replevin did lie, though another 
Court had formerly the jurisdidion of the Cattel taken by: 
the- diftreſs: : But, under favour, 1 hope I ſhall eafily re> 
congcile theſe Books, and ſhall make it to appear that they 
do not make againſt my opinion formerly delivered vu 
this diverſty, That when the Goods were ſeized or ehey: 
by Proceſs, and remained by the vertue thereof in the hands- 
of the-Sheriff or of his Bailiffs, during that time no Reple. 
vin did lie in the caſe; bat after ſuch time: as the- goods or- 
catte] were ſold away, as in the ſaid two'caſes formerly al- 
Iedged:they were, then againſt: the-party that bought them, 


'@r: any other, a Replevin did lie'in+ the caſt; for after the- 


fale they were out of the proteRion+of the former parties, 
| and: 
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Leflura Tertia. Os 

and thet-a' Replevin might well take hold of them, being 
out of allother Jurisdidtion. And the ſame difference I 
take. in this caſe of the Sewers, that is, That fo long as 
goods diſtrained by Warrant and Proceſs out of this Court 
of-Sewers tetnain in the cuftody thereof, they be not re- 


ariKer They be fold away, then by the Fafe thereot t 
ase out of the proteion and privilege of the Court of Sew-- 
ers, gnd then the Sheriff may cauſe them to be delivered: 
Bn olovk "may be objeted unto me, that in 

ok's caſe a Replevin was taken againſt him which detain» 
ed the diſtreſs by Warrant of the Commiſſioners of Sew- 
ers; it is true, the Book is ſo, which caſe I admit, and* 
, that the Replevin was well granted there ; yet I take it, it 
doth not contradi& my faid opinion, becaufe there Carter 
Was aſleſſed, but the goods of Rook's were taken and'detain- 
ed for the Seſs, and Rooks did ſye the replevin, which he 
might well do, becauſe againſt him or his goods there was 
not any Law of Sewers extant or in force, neither was he 
or his goods within the privilege or-jurisdiQion of theſe 
Laws of Sewers: But if Carter's Cattel' had been taken, 
Who: was the very party ſcfied;, he could have had no Re- 
plevin from the Sheriff or his Deputies to- deliver his 
Car —— -— >a wan mo 

"But although a Replevin doth not lie in the caſe afore- 
ſaid from the Sheriff or his Deputies, Ex officio to deliver 
a diſtreſs of Sewers, yet out of the King's Court at We/?- 
2inſter a Replevin doth lie in thoſe caſes: And:the Charter 


a Ad oat the Pn ee. 


of Romney Marſipag. 18. doth afford us in this caſe a very _ Any 
ed . 


geod Preſident; for there complaint was made to the King, 
ſetting forth thereby, That whereas his Highneſs had ap- 
pointed and:authorized Herzry de Bathoria to be his Juſtice, 
and to determine the differences depending and: touching: 
the repairing of the defences of the ſaid Marſp; he had or- 
dained, that diſtreffſes might be taken- according to the- 
24 Jurators, Ita quod nullus vicecomes aut alins baliums noſter- 
intromittat in diſtritionibws illis, tu tamen (meaning = 

Sherift. 


E'by Mobomebnond- bebe ket gn 
y 


97 


ar Ed. g. 


« WE. 255-36 et SS. te 
4 IS 4 Wl a x 2 OR 0c oh us Lt AE 4%, 6 ESE a Bas 47 
> a D M* . ak WE.-W.2; va"; XK f _ wade) 2% A 
: N OED OE ITY ORE TY On ne 992, EL ING we ESR Re Id IS A -. - SITE 
4 Vos ES RY ED PST ING WEST GRIT IA Io EO rt 1: bg WO YI 2 ett hh Wd Ws FS bf oe 
E SS DST OG es Nl 2's oa 6 3 mn #0 63F-"I . 5 # ; Þ 
tha, 26 47 - &* 20 ; , Þþ) : 


= Lecluna Tertia 
Sheriff of Kent.) nihilowinss diftriGiqnes iVet: propter boo: 
fatum per vigint' quatuor Juratores in: prejudicia confderati-. 
013 eornndem.reluxaſti, tibi igitur: precipimus: quod _— 
onibus illjs in nulla te intromittas; and in the ſame Charter 
the like matter is there alſo ſo determined of pag. 7. By- 


the whichmay be colleQed, that the Sheriff Ex offcio.might- 
not .meddle- with ſuch diſtrefles:- and in the ſame Charter,. 


page 8:: the words be farther, 2xod ſs quis. de confideratione: 
predi&' diſtriftionis ſe injuſte gravat' ſentiret &+ oy COBque-- 
ri vellet ad ipſum Dowinum Regem querelam ſua _—_ +. 
#pſe in Curia ſua juſtitiam fieri facere reſervaſſetz whereby iti 
is manifeſt, that a Replevin lay for a diſtreſs taken in the? 
King's Courts, for that they be of a ſuperior authority and 
juriſdiQtion totheſe inferior Courts.of Sewers: And therefore 
the Replevins which our Statute aims to give: way to, are 
intended to be taken out of the Kipg's Courts, which in: 
Law and Juſtice ought to be obeyed, and not from the 
Sheriff or his Officers by virtue of their Office onely. | 
But in. my caſe the Commiſſioners made a Law, that :the- 
goods of A. (hould be fold without allowance of Replevin, 
which is.a good Law upon the diſtinQions: and diverfities 
aforeſaid 5 that is, that 4. who was the- perſon aſſeſſed 
might not-have or take a Replevin becauſe he was a'per- 
ſon bound expreſly by the Law, nor that the Sheriff or 
his Officers Ex Offcio might grant a Replevin to deliver 
the ſame, being under the power of this. Law of Sewers. 
But the King's Courts at Weſtminſter may in thoſe caſes 
of Sewers deliver the diſtrefſes 3. and this conſtruQtion made 
of this Statute, as I take it, . ſtands with Laws and Reaſon, 
And in the 31 Ed. 3. Brook, Replevin, plac. 60. the Caſe 
is put, a man did grant to A. B. a rent out of his grounds, 
with power that if it were behind+that he. might diſtrain 
therefore, and detain-the diſtreſs againſt gages and'pledgesz 
and yet it. was adjudged, that if the rent were behind and 
the grantor diſtrained, he could not detain this diſtreſs a- 
 gainſt the Replevin : Yet here were the dire& words of the 
party himſelf to the contrary, but his words could not - 
verrule 


Leftura Tertts. 
verrule the Law: $o'that upon all theſe matters, I hold 
theſe Tenents following: | 

Imprimis, To make a general Law to reſtrain all Reple- 
vins, granted <ither from the Sheriff or the King's Courts, 
1s 116 goo | WErs | 
vitis de” jure are iff Tuch cafes grontable out of the King's 
Coarts;and fuck x general Law favours too much of oppreſ- 


flon;,” CN ; thie Gates of ul E” EO Gr er nar 
—Secotidly; For a Sheriff or his Deputy to grant and a- 


ward Warrants of Replevin Ex Officio, to deliver goods or 
cattel diſtrained, and detained for a Tax and Law of Sewers, 
is in my opinion againſt Law, and need not to be obeyed, 
for that the diſtreſs was S#b prote@&ione 7 
which is of a higher degree than a She 
rant. 

Thirdly, If a diſtreſs be taken and ſold for a Sefs of Sew- 
ers, a Replevin lieth-againſt the buyer, for by the fale the 
goods and catiel were put out of the protedton of the 

urt of Sewers.” — 

"Fourthly, If a Rate or Tax be impoſed by the Laws of 
Sewers upon F.S. and the goods of Jobn a Downs be taken 
therefore-on'the grounds of F. $. which were chargee +, D: 
may ſue a Replevin of his ſaid cattel from the Sheriff, fot 
that he nor his goods were not exprefly bound by the Laws 
of Sewets. | 
. Fifthly, A Replevin lieth out of the King's Courts of 
Weſtmrinſter, to deliver a diſtreſs takeri and detained by the 


erioris Curie, 


Laws of Sewers, for that they be Courts de a/tiore natara,. 


Agrecable hereunto is the Opinion of Heath: 
Fuſtice B. R.. in the Cafe of Commins and Maſ- 
ſam, That the Proceedings of the: Commaitſio- 
ners of Sewers are examinable in the King's. 


' Bench, upon a Replevin brought there ;, March marc 198... . 


198. a. 4 | 


Sixthly, 


Law or Ordinance of Sewers; for that Re le-. 


= © 


Leflura Tertia. 
* Sixthly, A diſtreſs taken by a Lord on his Tenant for 
not repairing a work of Sewers, which by the Tenure' of 
his Land he ought to do and repair, the Tenant may ſue 
a Replevin from the Sheriff Ex Officis to deliver the di- 
Rreſs, for that. this diſtreſs was not taken or detained by 
Warrant, ag, nk or Decree of Sewers. | 
- Seventhly, .If upon a Judgment given in the King's Court, 


. or upon a Decree made in this Court of Sewers, a Writ 


or Warrarit of Diſ#ringss ad Reparandum, or of that nature 
be awarded, and the parties goods be thereby taken, theſe 
goods ought not to be delivered by Replevin to be taken 
either out of this Court, or out of any other Court of 
the King's, becauſe it is an Exeoution out of a Judgment. 

Eighthly, Although one grant a Rent out of his Land 
with clauſe of diſtreſs, and with Grant or Covenant that 
the Grantee might diftrain and detain this diſtreſs till he 


| ſhall be fatisfied his Rent, Yet a Replevin lieth in that 


Caſe. 
A perpetual charge. 


on touching diſtreſſes and replevinsz wherein, I hope, 
ave fully ſatisfyed the firſt point of my. Caſe: I intend 
therefore now to proceed to the fixth point, which con- 
cerns charges and ſales of Lands to be made/by.the Com- 
miſſioners of Sewers by the power and authority of this 
Law. | 72 | 
And Firſt, I ſuppoſe the queſtion .may.be-extended.to 
chis—thar i Whether the Commiſliagers of Sewers-canim- 
poſe a-perpetual charge-upon Land to repaira-work-of Se- 
| the paweriof theſe Laws. - - CR 
T'do here acknowledge, that this js a knotty Point, 'yet 
ſomething may be alledged in maintenance of this Opinion 
affirmatively: For in the parts of HoZard in the Count 
of Lincolr, almoſt every one. knows which part ties to 


repair and maintain in perpetuity; And Experientia eff op= 
LIE hank TO EDINY . 7 wa 


So now I have fully and at large declared my Opini- 
I 
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Leflura Tertia. 20I 
rtima interpres rerumz And it appeareth by the Charter of 
Romney Mn , Þag. 12, That the uſe there was to impoſe Ch. Romney 
perpetual charges on fingular perſonsz For the words there ##h, 2-12 


be theſe, Juratores per cor" ſacrament ne or apt per per- 
ticam omnes terras enementa que infra didum' Mariſcum 


Ficulo ſubjacent quibws menſueration fas wvigints quatuor 
per communitatem prime ele & jurati habito pes al WANs 
rat enement que periculo” ſubjacent 


5r2p 


anth 


may be ſaid, that our Commiſſioners have power to: make 
fale of the Landsz Ergo, They may charge them perpetu- 
ally; but this is a 20x ſequitzr for that, for the ſale the 
have expreſs Warrant, but not ſofor the charge; And pow- 
ers and authorities mult be duly purſued, and are not to be 
taken by equitable or argumentable colleRions or implica- 
tions, ſo that it may ſeem the Laws of Sewers were never _ 
held ſo perdurable as to bind mens Lands with perpetual 
charges: And therefore this difference I take, That by the 
cuſtome of a Town or Countrey, every one may know his 
particular portion, which the owners of grounds are obli- 
ged and bound to repair perpetually; but without ſuch a 
Cuſtome it hath been held, That the Commiſſioners of Sew- 
ers' cannot bind any.mans inheritance to a perpetual charge, 
by any power or authority given by this Statute; -but in the 
faid caſe of Rozmey Marſh,. the Cuſtome there maintained 
this point : yet Nota bene verba hnjus Statuti, which be theſe 
z ( viz.) And to make and ordain Statates, Ordinances and Pro- 
viſions from. time to time as the caſe ſhall require, for. the 
| Dd |  ſafegard, 
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BS -- 3 Teffura Tertia. 
| | gard, conſervation, redreſs, corre@ion and reformation. of 
 #he Premiſſes and every of them, and the parts lying to the ſame, 
"neceſſary and beboofeful/; after the Laws and Cuſtoms of Rom-. 
ney.marſh" i» the Conrity of Kent, or otherwiſe, by any ways 
or means after their own wiſedoms and diſcretions: Theſe be 
the words, and this is the clauſe which muſt make good this 
| perpetual charge, for that it doth formerly appear, that 
fuch hike Laws and Cuſtoms there were tn Rowney Marſh 
2s this is3- and therefore I:may conclude this point, that the 
Commitiioners 3n imitation © narice of.Kaw 
Woighle's 7 award Cook 1m Keightey's cate ſets it down 


EL LATE 


Romney Marſp hath, there they might purſue them. But 
In my own Opinion, the Commiſſioners may, if they pleaſe, 
make Otrdinances'and Laws:like to thoſe of Rowwney Marſs: 

where there hath- not been any ſuch uſe; and the words 

of the Statute, as I take it, will bear that conſtruction ;. 
ad the faid Opinion of Sir Edward Cook, 'is not diredly a- 
gainft this. And upon Decrees for ſales of Land, 'it'is ufu+ 

al t+-thofe Decrees. to. bind: thote Lands to. the perpetual. 
repairs. 


Sales of Lands.. 


= HE words of the Statute which be:made for ſales of 
* & Lands be theſe, Provided-always; That if ary perſon- 
er perſons being aſſeſſed or taxed to any lot or charge for any. 
Lands, Tenemems or Hereditaments withjn the Limits of any 
Commiſſion hereafter to be direfed, do not pay the feds and. 
charge according to-the Order and'A(ſignment of the Commiſſy- 
oners, baving' power" of the execution of the ſaid Commiſion, 
$&c. by reaſon whereof if-it- ſhatl-happen, the ſaid Commilſjo- 
gy lack of paymert.of ſuch lot-and charge to decree and- 
ardain. 
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ordain the ſaid Lands and Tenements from the owney ov ow- 
ners thereof, and their Heirs, and the Heirs of everydf them, 
to any per ſor or perſons for term of years, tern of life, in Fee 
ſfemeple, or Fee tail, for payment of the ſame lot and' charge + 
Then every ſuch decree and ordinance ſo by them made, ingroſſed 
in Parchment, and certified under their ſeals into the King's 
Court of Chancery, with the King's. royal afſent had to the 
ſame, ſhall bind all and every perſon and perſons that at the 
making of the ſame Decree had any intereſt in ſuch Lands, Te- 
nements and Hereditaments in uſe, poſſeſſion, reverſion or re- 


mainder, their Heirs and Feofſees and every of them, and 


not to be in any wiſe reformed, unleſs it were by authority in 
Parliament hereafter ts be ſummoned and holden within the 
Realm. | , 

And alſo that the ſame Laws, Ordinances and Decrees to 
be made and ordained by the Commiſſuners, or any ſix of then, 
by authority of the ſaid Commiſſuun, ſhall bind as' well the 
Lands, Tenements and Hereditaments - our Sovereign the 
King, as all and every other Perſon and" Perſons; and their 
Heirs, and ſuch their intereſt as they ſhall fortune to have irs 
any Lands, Tenements and Hereditaments, or other caſual 
profit, advantage or commodity whatſoever they be, wherennto 
the ſaid Laws, Ordinances and Decrees ſhall in any-wiſe exe 
tend, according -to the true purport, meaning and intent of 
the ſaid Laws. LY v0 0 | 

This Clauſe or Proviſo was ſtrangely placed in this Sta- 
tute, as if this Statute had not been the firſt Father of it, 
and as if this Law had made ſome addition to a former Law : 
But I take- it, that this Statute was, 'and-'ts, the firſt and 
onely Law which gave ſale of Landsin Caſes of Sewers, and 
this Clauſe ſtands upon theſe four Pillars. | 

Imprimis, For what cauſe Lands may be fold by the 
-Commiſſioners of Sewers. - © | | 

Secondly, What Lands are to be' fold within theſe 
Laws. | | | - Coin 

Thirdly, What Perſons, what Eſtates and Intereſts are 
to be bound thereby: | | 

| Dd 2 Fourthly, 
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Lefura Tertia. 

.-Fourthly, To-what:-Perfons theſe Lands may be fold or 
"The State, 1. wry Prefer oſed do mot p4ps whereby 
it is manifeſt .that- the Lands are to be ſold for feſles and 
Charges impoſed by the Commiſhoners which lieth in pay- 
ment onely,: and they may not be decreed away for any o- 
- ther cauſe or..matter :- And: therefore. if one hold: his Land 
to: repair.a Wall,: Bank, Sewers or other work of Sewers, 
and be: negle& to repair-the' ſame, the Commiſſioners of 
Sewers cannot for this cauſe decree the Lands away from 
the Owner, becauſe this charge lay not in payment-: And I 
cannot gather out of the words of this Statute, that Lands 
can be decreed for any cauſe-than for non-payment of a lot 
ſe or charge, by reaſon this word payment is reiterated 
three or four times in"this branch of the Statute, and no o- 
ther words be coupled with. it_ta infer any other or larger 
.\ If. $: do bold. his Lands of the Lord of a Manor, by 
_ the.payment of twenty ſhillings yearly or other ſum, to- 
wards'the repairs of a work. of Sewers, and he do.negle& to 
pay the ſame, whereby the Work is-unrepaired,' although 
this is a charge which lieth in payment,.yet becauſe it grows 
due by Tenure by the Common-lay , and. was.not impoſed 
by the: force of this Statute, therefore the-Lands/ of F. S. 
cannot be decreed from him by the non-payment thereof, 
by the tenor and virtue of this Law. of Sewers. 

But if the Lands of one be. generally charged to repair 
ſuch: a Wall or, other work of Sewers by |preſcription., 
covenant 'or otherwiſe, and. the Commiſſioners impoſe: a 
{:6 and rate-upon him to repair it; 'and he do nat, there in 
this caſe, although the charge was by the rules of the Com- 
mon Laws, yet becauſe the ſeſfs. and rate was ſet upon him 

7 the power of this Statute, I am of opinion, that for ne- 
2 h-gy 2onarat the ſaid Lands may be fold -by the Decree 
of the Commiſſioners of Sewers.. | 

So if one do hold his Lands for the payment of twenty 
fillings to repair a Bank, and the Commiſſioners of ues 


\ 


Lefaiura Tertia. 


do order the Party to pay the twenty ſhillings at a time by 
them preſcribed (not being contrary. to the uſual days of 


Payment) and he do negleRt to pay, The Commiſſioners 


may decree his Lands from. him, becauſe this charge, by 
reaſon of the faid Order, had got the force and power of 


this Statute. 


If a charge be generally Jaid upon a Townſhip, Hundred 
or Rape, which is not paid according to the Commiſlio- 


ners Order; no Lands can. be decreed in this cafe, becauſe 


no Perſons or Lands be in this caſe particularly charged, and 
the Decree of the ſale muſt he direted by, and depend up- 
on the ſeſfs : but if after the general ſeſs be laid, the ſame 
be after aſſeſſed upon particular Perſons by particular ſums 
by the ſaid Commiſſioners, then upon default of payment, 
their Lands making default may be decreed from them by 
the power of this Statute, 


If an aflef6 or charge, Of. payment be laid upon certain 
e Owner, the Lands-cannot 


Lands without metitioning t 


be decreed from bim by this Law 3 = the words of the 
. Statute be ( That if any Perſon or Perſons aſſeſſed to any lot 
TY at | ſhall pes eſs 


or charge do not pay. at no decree 
for ſale of Land can be made but.where there is a.Perſon 
certainly aſſeſſed. by name. | 
"Lands cannot be decreed away from the Owners for de» 
fault of payment .of fines, amerciaments or pains ; for 
though theſe be-ſums of money or charges impoſed by the 
Commiſſioners of Sewers on Perſons certain for matters tou» 
ching theſe Laws, yet becauſe they were not ſeiled.or ra» 


ted towards the repairs of any works of Sewers, - but be ſet 


upon the Parties as mulds and puniſhments, and be due to 
the King, therefore no decree of Lands can be made for 
any of them. 

Now the ſecond part of this Clauſe-is, what Lands may 
be decreed by the authority of the ſaid Statute 3- and there- 
by it appears they muſt be ſuch Lands as lie and be within 
the power of this Commiſhon of Sewers 3 and herein reſts 


a difference between the caſe of. a diſtreſs for a ſels which 
may, 


Heydon's 
Caſe. 


.cree/of fale of L 


Wa tbe 4 


Leflura  Tertia. | 
tay be-taken m wy place within this Realm, and the de- 
ands for: nor» payment of a ſeſs which muſt 
he within'the bounds and extent of the Commillion ; for 
this diſtreſs is cireumſcribed to the extent of the Statute, 
which is over the' whole Realm, and the ſale is tied to the 
limits of the Commithion : And I am alſo of opinion, that 


- no Land-can be fold away by the decree of the Commiſiio- 
-ners of Sewers, but ſuch as were charged with the ſes. 


If one hold his Lands in Comitat' Eborum to repair a Sea- 


-bank in the County of Lincoln, and the Owner is aſleſſed 


therefore, and makes default of payment, the Commiſſio- 


.ners of Sewers in the County of Lizcolr may give warrant 
-to diſtrain for this ſeſs in the County of Tork; but they can- 


-nNot decree away by fale thoſe Lands lying there which 
were charged with the ſels. 3 2 
A Copyholder's Land cannot be decreed againſt him by 
this Law, for if it might, then theſe cuſtomary Lands ſhould 
be transferred from one to another, contrary to- the Cuf: 
toms of the Manors whereof they be parcel ; and it'would 
infringe that rule which is delivered in Heydo#'s Caſe in 
Cook's 3d Report, which is, when an AQ of Parliament doth 
alter the ſervice, tenure and intereſt of the Land or other- 
thing, .in prejudice of the Lord, or of the cuſtome'of the 
Marior, or of the 'Tenant, there the general words of ſuch 
a Statute do not extend- to Copyholds: And in this cafe 
if any fale ſhould be made by the Commiſſioners, all the 
Naid Rules ſhould be infringed, for it were contrary to the 
.cuſtome to-paſs theſe Lands without ſurrender ; it were in 
prejudice of the Lord to have Copyhold-land paſſed, and 
he to have no fine: And I am likewiſe of opinion, that the 
Freehold of theſe Lands could not be paſſed away for a ſefs - 
or a lay, becauſe the Lord hath but the ſhadow, and the 
Copyholder hath the ſabſtancez But if the Lord's Rents of 
Afiize ſhould be aflefled as they ought to be, and he do 
negle& to PAY» then theſe 'Rents might be decreed from 
him 3 and ſo may all other-Lands, Tenements and Heredi- 
taments decreed, in reſpe& whereof one-is ſeſlable and (ef- 
ſed-by theſe Laws. The 


The third branch 


Lefura Tertia. 
of this Clauſe is the dire& point ih my 
Caſe (viz.) What Perſons and what Eſtates be bound by theſe 
decrees And firſt of the Heirs in tail, whether they be 
bound by a decree made againſt the Donees in tail their 
Anceſtor-, is the queſtion 3 In the handling whereof I hold 
it fitting, to ſhew in what caſes the Heirs in tail have been” 
bound by the a& of their Anceſtors, and the reaſons and 
cauſes thereof. | 

And' therefore if a Diſleiſor make a gift irr tail, and the- 
Donee-in tail'grant a rent to the Diſſciſlee for releaſe of his 
right, this will bind the Heir in tail, for that by this releaſe 
bis Eſtate, which before was defeifable is now confirmed, 


as by the Books of 44 Ed. 3. 22. and' 20 Ed. 4. 13. ap-.44 £4. 3: 


peareth :- and' ſo in 46 Ed. 3. a gift in tail was made {ta 
4u0d the Donee might alien to. the benefit of the Heirs in. 
tail ; and this by Judge Welbey was held a condition which 


20 Ed. LY 
46 Ed. o 


bound the Heir in tail for his benefit : And in 12 Ed. 4. 1,12 £4. 46: 


Tregonſe and Taltarm's Caſe was, That a recovery againſt: 
Tenant in tail, with. a Voucher by him over, did bind the 
Heirs in tail, by the Common-law,. by reafon of the-inten- 
ded recompence which was to come to him by the Vou« 


cher ; and fo a lineal warranty with aſlets, and a collateral 


warranty without aſſets, were and be both of them bars to-- 
the I{lues, by reaſon alſo of the intended recompences; and: 


theſe are things which were originally: tied to thoſe Eſtates, . 


and were incidents to them ab initio :- And therefore this - 
ſha)l ſuffice to treat of bars to the Ifiues in tail by the Com-- 
mon Laws; and now I ſhall proceed to ſhew in what caſes 


they were barred of-their Eſtates by the Statutes of this-- 


Realm. 


By the Statute of-16 R. 2; cap. 5, The Lands and Tene- 16 Ri. 


ments of one attaint in a Premunire are to be forfeited to - 


the King; and in 21-Eliz; one Trudgir was Tenant in tail, 21 Z. 


and was attainted -in a-Premunire, and the 
Whether intailed Lands were forfeited againſt the Iflues in 
tail, or not?- And in DoGor Forſter's Caſe in Cooks 11th 


queſtion was, 


Report, it is there. faid to. be: relolved,..that the general C: 11 Rep. 
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 Leflura Tertia. | 
= :. words of that Statute did not repeal the Statute of} of 
300 Weſtm, 22 minſfter 2. of Intails, and ſo the forfeiture was there reſol- 
xj ved to continue but for the life of Tr«dgiz, and did not 
bind'the Iflues in tail. HET © 4075 
A judgment in debt againſt Tenant in tai], or if he be 
bound in a Statute or in a Recognizance in the nature of a 
Statute, the Lands intailed were not extendable, nor to be 
| Stat. Afon held in extent by the Statutes of Weſ#minſter 2. Aon Bur- 
Burner, er. 721, Or by the Statute de Mercatoribas by any of the gene- 
catorilbs, Tal words of theſe Laws 3 but the Statute of 33 H.8, cap. 39. 
334.8. byexprefs words bindeth the Heirs in tail, tor their Lands 
whoſe Anceſtors ſtood indebted to the King by Judgment, 
Recognizance, Obligation or other ſpecialty. | 
26 Hf. 8. But the Statute of 26 H. 8. cap. 13. EnaQts, That every 
one which ſhall be attainted of Treaſon, ſhall forfeit the Lands 
' whereof he is ſeized of any Eſtate of Inheritance ; and by this 
Statute intailed Lands were forfeited 3 and the words (Of 
any Eſtate of Inheritance) were the words which gave that 
forfeiture, the one in fee-ſimple, the other in fee-tail 3 and 
the word ( 4») preſuppoſeth more Eſtates of Inheritance 
than one. 

But whether a decree of ſale of Lands made by Commil(- 
fioners of Sewers ſhall bind the Heirs in tail, is the point of 
my caſe; and in my-opinion I thiok they ſhall be barred, 
for the cauſes and reaſons following : 

Firſt, The words of the Statute of Sewers be, That ſuch 
a decree ſhall bind all and every Perſon and Perſons that at 
the making of the ſame decree had any intereſt in ſuch Lands, 
Tenements and Hereditaments in uſe, poſſeſſron, remainder or 

E reverſion, their Heirs and Aſſigns : So that by expreſs words 
E- tit binds the Heirs; and it would have bound the Heirs of 
I a Tenant in feefimple, without the word ( Heirs) expreſ- 
ſed in the Statute ; therefore the word ( Heirs.) needed 
not, but onely for the binding of the Heirs in tail. 

Alfo if theſe Lands were charged by preſcription, as ma- 
ny Lands be, then were the Lands originally bound, and 
the Heirs in tail ſtand charged with theſe ſeiles, as well as 
Land in fee-ſimple. And 
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Lefura Tertia: -209 

_- And laſtly, This'is a Law enaQed for the preſervation of 
'the, Commonweal, and is more'to be favoured than parti. - 

- cular Eſtates of Heirs in 'tail : But-the caſe of the Premy- 
nire was penal in point of a forfeiture, -which is to be {tri&- 
ly taken for the King, and favourably for the Subje& ;z and 
therefore in my opinion, the Heirs. in tail ſhall be bound 
in theſe caſes of ſale, and the rather becauſe they be within 
the words. of the; Statute, nidelicet,; Heirs generally put, 
which extends to Heirs in tail; .as well as to: Heirs in fee- 

ſimple; and becauſe the eſs ard charge ſhall bind both 
alike, ſo in my opinion the ſale fhall bind both, in regard 
the ſale depends upon the charge and ſefs. ied 
If a Prebend, Parſon, or Vicar, Dean, Biſhop or fuch 
Hike, ; which be ſeiſed of Lands in their politick capacity be 
{e{led to repairs of works of Sewers, their Lands cannot be 
decreed away from them in ſuch ſort as to bind their Suc- 
ceſſours; for as this Statute of Sewers extends to bind Lands 
by decrees in perpetuity, ſo the Statutes of 1 and 13 and r,r36142. 
14 Eliz, reſtrain Alienations, and where thoſe Statutes re- 

' ſtrain them, I am of opinion, that this general Statute of 
Sewers doth not diſpence with thoſe Statutes. In Croft and Crit and #6 

Howel's Caſe in Plow. Com. a fine with Proclamations and 7** c=&: 
non-claim by five years did-bind the Corporation of the 
Myſtery of the Cooks in Loxdoz for their right io. Lands, 

and fo all other Corporations which are abſolute of them- 
ſelves, and needed not the aflent of any other, as Majors 
and Commonalties, Deans and Chapters, Maſter and Fel- 
lows of Colleges : but the Law is otherwiſe of Parſons, Vi- 
cars, Prebends, and ſuch like 3; And the like expoſition do 
I make of them in this Statute of Sewers. But I will here 
make adiſtinQion; I am notwithſtanding of opinion, That : 
the Parſons, Vicars, Prebends, and ſuch like, for their own -- 

negle&, are bound during their times, but not their Suc- 
ceſ{ours after them; And note, this Statute though it men- 
tion Heirs, yet it doth not at all mention Succeſfours, which 
is worthy of conſideration alſo : And in 'my opinion this 
Statute as to decrees to be made of Lands will bind Women 

| E e Covert- 
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i Leftura Tertia. 
Covert-baron, Infants, Perſons that be »or ſane mentir, 
-and ſuch like, becauſe it is a "Law made for the ſafety of 
Zouch's the Commonwealth : And > it is held in Zoxch's Caſe in 
_ the Com. That the Statute of 4'H. 7.' of Fines had bound 
4.7% Infants, Idiots and Women Covert-baron, had they not 
been excepted in that Statutez A fortiors ſhall they be 
3 | compriſed in this Statute, for the Statute of fines was made 
*Þ for the peace of the Weal-publick, but the Statute of Sew- 
IF ers was made for the ſafety thereof. 
® If there be two Tenants in Common which be ſefled to- 
wards the repairs of a Wall, Bank or ſuch like work of 
Sewers, and one of them do negle& to pay his proportio- 
nable' part, Whether Commiſſioners may decree a moiety 
without partition both of the ſes and Land, is a queſtion ; 
for their Eſtates are ſevera], thongh there be a community 
in taking of the profits : And therefore the matter is, whe- 
ther the aſſeſs ſhall attend upon the poſſeſſion which is'in 
Common, or upon their Eſtates which be ſeveral : And al- 
though Commiſſioners in aflefs be not bound to take no- 
tice of their Eſtate, yet if they take upon them to decree 
a Man's Lands from him, they are then to take notice of his 
Eſtate, and of all other circumſtances neceffarily depending 
22,6. thereupon : In 22 H. 6. fol. 12. if a treſpais be done upon 
| Lands which are held in Common, they are to join in an 
Aion, but if one of them die that Action ſhall ſurvive, 
for though they were joint in the perſonalty, yet they diſ- 
joined in the realty. | 


If the treſpaſs or wrong be done to the Land 
by ploughing, removing a Boundary, &c. both 
the Tenants in Common ſhall join in the Action, 
and that is becauſe the one hath as great wrong 
as the other ; Bur if the Beaſts of one Tenant in 
Common be diftrained or chaſed, he onely ſhall 

Lad.152 haye the Action ; Latch. 152. ones 142, 


Fones 142+ 


; _ 


Leftura Tertia. 
My Lord Coke 1 Inft. 198. a. gives the ſame 
reaſon why the Action ſhall ſaryive, as was in- 
tended here by our Reader, ſci. becauſe albeit 
the -property or Eſtate be ſeveral berween Te- 
. nants in Common , Ms the perſonal Action is 
joint, and every perſonal Action ſhall ſuryive: 
But the words here arc tranſpoſed ;. For whereas 
it's ſaid, (though they were joint 1n the perſo- 
nalty, yet they digoined inthe realty; ) it ſhould 
have been, ( though they disjoined 1n the realty, 
yet they were joint 1n the perſonalty :) For the 
onely reaſon that could be given why the Ac- 
tion ſhould not ſurvive, is becauſe they disjoined 
in the realty, and upon this ground it was urged 
by Danby in the aboveſaid Caſe of 22 Z. 6. that 
if creſpaſs were done in the Land, and one Te- 
nant in Common dies, the Suryivor ſhould not 
have an Action of Treſpaſs of the entierty. But 
the Court overruled him therein ;- and the rea- 
ſon is becauſe they were joint in the perſonalty, 
and therefore the Action ſhall ſurvive; and not 
becauſe they disjoined in the realty. 


If two Tenants in Common of Land join in a grant 
of ten pounds rent-charge out of their Lands, the Grantee 
ſhall have ten pounds yearly of either by the opinion of 


Mr. Perkins 3 and of Coke 1 Inſt. 197. a. for that rf. 199. 


every man's gram ſhall be taken moſt ſtrongly 
againſt himſelf, and therefore they are ſcyeral 
rants: in Law. But if a ſefs of ten pounds be laid 
ad. impoſed upon them by this Law of Sewers, this ſefs 


Ee 2 ſhall 
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| Lemma Tertia. 

- ſhall not double' as the rent ſhould ;. yet in this: caſe of a 
Joint aſſeG impoſed upon Tenants in Common, and. one 
would pay his moiety, and his Companion refuſeth, the 
Commiſſioners of Sewers cannot ſell a-moiety of the Land, 
for that ir is a joint ſes, and was not impoſed by moieties; 
and the ſale doth depend upon the ſefs, and all may not be 
ſold; for that one Tenant in Common cannot prejudice 
his Companion in things of realty. ay 

The fourth matter is to whom Lands may be decreed by 
this Law 3, for by the words of the Statute it appeareth, 
That the Commitiioners have power to decree Lands for 
default of payment for years, for life, in tail, or in fee- fim- 
ple; whereby the Law intended they ſhould make their de- 
_ erees for ſale, according to the quantity of the ſefs, *and-fo 

ſhould uſe moderation in the Eſtates they made or fold 
therefore 3 and it was not intended they ſhould ſell the fee- 
ſimple away for ſeſs which might be: ſatisfied with the ma- 
king of a leſs Eſtate. | 

And I- am of opinion, that this decree doth make the 
Eſtate, with the help of this Statute, according to the limi- 
tation which ſhould therein be declared, and that the Par- 
ty ſhall have Eſtate according as the ſame is thereby limi- 
ted unto him 3 and this is no equitable decree which binds 
the Perſon onely, as Chancery decrees be, but it 'binds'the 
Eand, and therefore the Commiſſzoners may not decree 
Lands to a Corporation, as to a Major 'and Commonalty, 
Dean and Chapter or ſuch like, which be Mortmain, for 
the general words of this Statute do not repeal the Statute 
of Mortmain in my opinton: 

And-herein I ſhall end my Argument touching Decrees ; 
and. I take it, though the intereſt-of E. was intail, yet the 
fale thereof might be made by this Statute for the cauſes 
and' reaſons aforeſaid ;: And now. onely remains under my 
cenfure to declare my opinion, , whether the Commiſſioners 
of Sewers did juſtice, tn refuſing to-admit of Pleas of difs 
charge which: were tendred to them'by .&; and E. wherein 
- may come juſtly: into our conſiderations theſe things, (vzz. 

Whether 
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; DLedfurz'Tertia. 273 

Whether Traverſes; Pleas of Exemptions,” and other! legal 

.Proceedings, may be.had:in this Court:of Sewers, or:notz 

'faving I, add-this, that, theſe decrees-of ſale being binding 
muſt be certified into-the Chancery, with the King's:Roy 

Aflent had thereto 7 ele non cn © the 1995; 3 


Legal proceedings. 
Traverſe. * - - 


TT O enter into theſe parts of my. Law, I think it fit to: 
-, | begin with Traverſe,/ and to deliver my Opinion, 
whether ſuch pleas and proceedings are to be admitted in- 
to this Court; for a Traverſe is a Plea of the party contain- 
ing matter to the contrary of that that the party ſtands ac- 
cuſed of, or which is laid to his charge : And in ſome 'cafes 
our Books and authorities of Law admit the: party-to:a Tra- 
verſe, and in other Caſes the ſame is to -be-denied;; for in 
5 H. 7. fol. g. & 45 Ed. 3. fol. 8. &28 H.8.1n Dyer, fol.13: s 
if one be preſented in a Leet Court for a Blowipe or atiy'os #3 77 5 
ther perſonal wrong, this Preſentment is not Traverſable, 
but the party is without remedy therein, though the Prez 
ſentment be falſe and the matter of it untruez; and the Law 

is ſo alſo of ſuch a-Preſentment made in a Sheriff*s Turn: 

and herewithall agreeth the Books of 2 R. 3. 11. & 19. H.8; 2 &. 
11. Fitz. Aſſiz. plac. 442. & 8 Ed.4.5. and the reaſon there- 19 # 8 
of is delivered in 5 H. 7. becauſe no Proceſs is there awar- F Ed. a 
dable againſt the party to- call -him to aniwer; Yet:in-the 

ſame Book: of 5 H. 7. it is ſaid, That if a: Preſertmenti be 

made which toucheth a mans. Freehold,' he, may there Traverſe 

the ſame, But I take it the party muſt firft remove the Pre- 

ſentment into the King's Bench, and there'Travetrle its; for 

in the, Court Leet,..in-my Opinion, there can be.no+Fra- 

yerſe taken or.tried, -no-mofte where the Preſentment tatchs 

eth. Freehold, than where it; enely coneerneth' a: perfonat -..- 

wrong: Thereforeithe reaſon alledged in 5. H::7! cannot n 

: the 
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the _truc: eaſe: wherefore+in perſonal wrongs the Preſent- 
xdents-cannot be traverſed z bur the very trac reaſon there- 
In is;/ as | take ft, becanſe-thele/petty'/Preſentments be .of 
"Pnboperty ti;fiingwarters, butImctoidiines of rrouble the 
Law eſteemed them not worthy of Traverſe and Trial; and 

Juſtice Fairfax in 5 H. 7. is of opinion, That a Preſent- 

| ment made before Juſtices of Peace in a Seſſions is traverſable: 
- Stanford 183- and with this agreeth Staxford, fo. 183. and in other Courts 
of Law there oftentimes fall out matters which one ſhall not 

be admitted to take a Traverſe unto, and in ſome other ca- 

ſes he ſhall, as by theſe ſucceeding authorities may appear. 

In the 37 Aſfiz. plac. 7. a Preſentment was taken before 

Green and/Ingham, Juſtices of.the King's Bench, Fhat F. S. 

who had Killed 4. had go! the vatue of Eighty pounds 

in the hands of one Fob Lombard; and upon the Preſent- 

"ment 2 Scire facias was awarded againſt John Lombard, to 
ſhew cauſe wherefore thefe goods ſhould not be ſeized: to. 

the King's uſe: John Lombard came mm and tendred a Plea 

to the Preſentment, ' that thefe goods'were not the Felons, 

\ - but that they were delivercd to him to keep to the uſe of a 
Cardinabof Rowe, and he was there admitted to this Plea 

and with this agreeth 45 Ed. 3. fol. 26. expreſly: Yet in 

that book and Mr. Stanford, fol. 183: it is holden. for Law, 

That if 1t be preſented before a Coroner that J. S. killed A. 

B. and fled for the ſame faQ, and after upon his trial he is ac- 

it,” yet he ſhall forfeit his goods upon the Fygam fecit be- 

Gre the Coroner, .and he ſhall not-be received to take an 

Traverſe to the ſaid Prefentment-in that Point. The diffe- 

rence-in which two caſes is this1n'my opinion, that a ſtran- 

ger, as Job Lombard was, 'in the firſtcaſe, ſhall not be pe- 

remptonily concluded 5 for" it- were' no reafon one 'man's 

= ſhould be forfeited in another man's default, and he 

- ſhould have noanſwer thereunto: But in the other caſe, in 

: Terror:of Felons, though he be acquitted ofthe Felony, 
| yet he is:inot acquitted of the oy. owe he may be guil- 

Janer Bay's tynotwithſtanding his acquittal. - 
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f here be other caſes in 
Law which admit no Traverſe, as in James Bag's Fr 
00 


Leia Tertia. 
Cook 11 Rep. where a Writ was direfted to the Major and 
Burgeſſes of P/ymonth to reſtore Bag to his Aldermans place 
there, which they had put him' from, and' they return a 
cauſe ſufficient to'bar him, which notwithſtanding is falſe; 
yet he ſhall not be received to his Traverſe therein; nei- 
ther could a Traverſe be admitted to the Certificate of the 
Biſhop, wherein was contained, that F. 4. Parſon of Dale 
had refuſed to pay his difmes to the King, by means where- 


of the Parſoh loſt his benefice, which caſe is in By. caſes, 3. Caſes. 
temp. H. 8. pl. 332. and Dyer, fol. 116. and 7 H. 4. fol. 4. 2" 1 _ 


and 21 H. 7. 8. and many other Books be, that no Aver- / 
ments ſhall'be taken to the returns of Sheriffs to take any 
Ifſne thereupon. 32 10). £92 


And in Dr. Bonhan's Caſe upon a Habeas.corpae, the Phy- Dr. Bonhar's 


ficians returned the cauſe of his impriſonment, which was ©© 
falſez yet he could: not be admitted to Traverſe the fame. 
But yet by the opinion of theſe Books, an Action upon 'the 
caſe lieth againſt the Major and Aldermen, and againſt the 
Biſhop, for their certificates, and againſt the Sheriff for 
their falſe returns; and if Juſtifications be made by them 
they may be traverſed : But theſe will not reduce the parties 
_ totheir former liberties (v7z.,) not the Alderman'to hisplace, 
nor the Parſon to his Church, but damages in thoſe caſes are 
onely recoverable. 

Theſe caſes I have put as Reaſons and Arguments againſt 
our caſe of Sewers; But yet I am of opinion, that a Tra- 
verſe may be taken to a Preſentment made in this Court of 
Sewers, and herein this Court may be reſembled to a Seffi- 
ons of the peace: And this Commiſſion of Sewers gives the 
Commiſſioners of Sewers power to hear and to determine 
at the King's ſuit, as well as at the ſuit of the party; and a 
Traverſe lieth of a Prefentment found before Commiſſto- 
ners of Oyer and Termirer, and is triable before them by 
the Books of 29 Affes. p1. 33. and 12 Lib. Affiz. pl. 21. and : 
the Earl of Lercefter's caſe in Plow. Com: fol. 3993. and' the * 
words of this Statute are ſufficient to yield the party the 
benefit of a Traverſe if there be cauſe; and for preſident in 
the 


Com. 


ED, Lela | Ola | 
-/6. Fhe. point,” Charter of Romney Marſh, Page 23, Fa I one 
' Sodfreyt ze ng preſented that he ought to.repair a-Bapk. or 
' Wall, apd that he did negled to,do the ſame, and he came 
in and j pleaded a Plea thereto before the ſaid Commiſſioners, 
19 4ſr- and.in 19 Lib, Aire, plac.6.. there were divers Preſentments 
- before Commiſlioners of Ojer. and Termizer for Nuſances 
_ done intheRiver of Lee, and the. ag: S's there traver- 
TM. 4. dos tryed: -And-the. $tatute of 1H 12..doth 
6 F Yr: admit of: '@- \Travesle,, wherein the SOS Bec ber 
[1 4218 caſe if. any. feel bimſelf grieved by execution or otherwiſe a- 
 " gainſs rig ht and reaſon,' let him purſue and he fhal have 
_ right <- ny I vexilyſuppoſe, That thoſe things which the 4 
ſtices o Sewers do by their view, or bÞ ULYEF. ant Sid 
-a .-r tion are ſo. binding that in. thoſe.caſes-no 
.- >be admitted, becauſe theſe things are roam the as _ - 
Court, and. of the Juſtices emklogy: and, if they. fine a 
| man for. -bis..contewpt in;Court,by a Record of their, own 
not. upon a Preſentment,: the; party ſhall 66.5 be 
recen redt Traverſe this:..and.in Dogr  Banhants calc it; is 
fad; "That the aF of a Judge is not Traverſable, if he be:the 
[ary Fndge of the Canſe; But in caſes. dove. or certified by 
wh: 4s;be-nra. abſolute Judges. of the Canſe,. us Cammillaoners 
ankrupts, which certifie. 0710 4 Bavkrupt,. he may Traverſe 
—_ De- this in an aG@ion brought, as was done 1n.the. caſe. of Cat 
| and Delaber-in 7 Fac.. in the common place, and Vernje's 
Caſe 1 Mar Dyer fol. 89.. no Averment could be taken-to 
he certificate-of a Jooges. oy: L, mneh. this b ap5SD.; 7: + 7s 
"- altbougha; A 


FE ve A -»:L in the Court of Sewers, = times _ ea ons. moſt be obſer= 


"902Y ved; for if a Preſentment be there made, it may be Traver- 


ha "uk Z od; 4 ed forth $eaagn.conſaond prefdanceformerly mentioned 


- En 
\V. 1 au 
XT>Y 

bs Be 

- 

OI 


5 
} i 

Ls p 24% » W £ 
4A 
© I ky 

ax , . 

"ON 

wy þ'4 . yp, B 
Se + 

OY PW. 


-- 
E-, 
_- 


it the-can' nth JETE-1 Q-:1ar-PTOCEC 


«4 . . 
nntaamates wel 


Frerner ns er Committoners nake a decree. thereupon, . 


Faggy > 53+, . \Y A 3 12 - 
Fa A . *< 
= 4 i 4 
_ d 4 ry 4% [1] [4 L 
£ F CY & 29 _— 
,- - CY 
* s _ 
= 
%S 


Sant not DE > traverſed and tryed by: a ury, tor.chat were to re- 


\ 
a1; fer 


- 


C _g IRE: 5 "y 3s 4 5 
's OS CESS 15 po ea £$-4 x 
5 » a1 3K, RY * o* BETS % NS: 3hf 
reg CO AO VE OTTOEY: 2 CER : 


Leflura Teitia. TY 


fer the Judgment of the Court to be examined by a' Jory, | 
which may not be admitted; and at the Commonlaw, after 
Judgment no Traverſe canbe taken: And if one be indiQed 
at the general Seſſions of the Peace, this is traverſable; but 
if the party ſuffer himſelf to be outlawed upon the faid In- 
di&ment there, no Traverſe lieth, but a Writ of Error: 
So if in our Seſſions of the Sewers, the cauſe proceed to a 
decree, the party grieved is to take his way by preferring 
a Bill-of Reverſal in manner as is done in the High-court 
of Chancery, and ſo he may have the cauſe here through- 


ly examined. 


Other Legal Proceedings. 


HE words of the Statute which give the legal pro- 
ceedings be theſe (viz.) That the Canals of 

Sewers may hear and determine all and ſingular the Premiſſes, . 
as well at our ſuit, as at the ſuit of any other complaining be- 
fore them, after the Laws and Cuſtoms aforeſaid, or otherwiſe, 
by any other ways or means; theſe words give the party reme- 
dy to ſue before the Juſtices of Sewers for ſuch things as 
are contained within theſe Laws, and which have their de- 
pendency thereon: In Colſhil's cafe in Dyer, fo. 175. the par--cup;rs cats 
ty preferred his Bill of complaint to the Commiſſioners, con- 
taining the effe& of his Title to the Office in queſtion, and 
theſe were ſpecial Commiſſioners of Oyer and Terminer - 
Juſtices of the general Oyer and Zerminer, may hear and 
determine Uſury by the Statute of 13 E. cap. 8. yet if F.S. x; zz. cv, 
be bound in a Bond of Ten pounds principal debt, and for 
Forty Shillings for Intereſt, although this Bond be for pay- 
ment for uſury, yet an Ation of Debt doth not lie there- 
upon before the ſaid Commiſſioners, but an Imformation 
may be preferred againſt the Lender there to puniſh him. 

So by our Statute of Sewers an Action of Treſpaſs lieth 
not for a Treſpaſs done within the reach of this Commiſffi- 
on; yet Diſtinguendum eſt; for put the caſe a Sels is laid 
. upon a man, and the 'goods ur Fo not chargeable _— 
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be taken and diſtrained, who'is not chargeable to the pay- 
ment thereof, J. S. in my opinion (though this caſe have 
but the Countenance of this Commiſſion) may have his 
Adcion or prefer his complaint before the Commiilioners in 
this Court of Sewers for the recovery of his damages: And 
although this be but a private Aion, yet the diſtreſs be- 
ing taken by an authority drawn from the power of this 
Commiſtion, the party diftrained may have his remedy in 
this Court by his private AQion, becauſe it fprung by the 
colour of the general power of this Court. 

If A. B. have a ſeveral Piſcary in the River of Witham, 
which is a River within the Commilſiton of Sewers, and the 


faid Piſcary by theſe Laws is chargeable tothe repairs there- 


of, if C. D. diſſeize him thereof, or commit a Treſpaſs by 
fiſhing therein, A. B, can neither have an Aſſize nor Agion 
of Treſpaſs within this Court. | 

So if a Royal or Common River hath his carrent through 
the Town of Dale, and one A.B. is tied to repair the Banks 
there by Tenure, Preſcription or otherwife, which not- 
withſtanding in his default are broken down, and the Wa- 
ters breaking out overflow the grounds of C.D. thereto 
adjoining, yet C. D. hath not any remedy to recover his 
damages againſt A. B. in this Court for the loſs of his grounds, 
but he is put to his private Action therefore at the Com- 
monlaw z and with this agreeth the caſe of Keighley : But 
if A. B. be preſented therefore before our Commiſſioners of 
Sewers, they may order A. B. to repair the breach, but can- 
not award damages to C. D. for our Commiſſioners of Sew- 
ers are herein like to Juſtices of Peace, and to Stewards of 
Leets and Law-days, which have power originally to med- 
die onely with the publick wrong; Yet by the power of 
their Commiſſion, and of this Statute, they many times ac- 
cidentally meet with private injuries, as by the inſaing ca- 
ſes may appear. | | 

If a Townſhip be aſlefied by a Law of Sewers, and the 
goods of one of the Inhabitants be taken for the ſefs, that 
party upon his complaint to theſe Juſtices of Sewers may 

| have 
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have proceſs out af this Court to call before them the reſt 
of the Inhabitants which were ſubject to the ſaid ſe, to 
cauſe them to contribute towards the party's damage who 
was ſolely diſtrained for them all, for otherwiſe this Court 
ſhould fail of juſtice in his own proper materials, and the 
Statute of 1 H. 4. c. 12. faith, That he which js grieved, let 1 H. 4 
hime have remedy: And if the goods of a man taken for his 
tax or (eſs be fold for the payment thereof, for more mo- 
neys thaf his ſes came to, the Juſtices of Sewers have pow- &® 
er to cauſe the Officer to reſtore the overplus, Ez cum hoc 
concordat the Charter of Romney Marſh. 

If the Commiſſioners of Sewers appoint the Officers to 
take ſo many Trees of F.S. at ſuch a price, for the repairing 
of a defence againſt the Sea, or to make a Trench over the 
grounds of F, D. and-thereto erect ſomething toward theſe 
Actions, F. S. hath remedy to-come by his moneys in thjs 
Court, and the other party over whoſe grounds this Trench 
is made, may be relieved in recompenee to be made:to him 
for the hart in his grounds, | 

If Laborers or Workmen,. as Carpenters, Maſons, 
Smiths, Dikers, - or other perſons be ſet on work: by the 
power of theſe Laws, they may oy the ſame power recayer 
their Wages before the. Juſtices of Sewers 3 for the original 
cauſe ſprung out of the power of this Commiſſion, and 
this is there determinable, as ineident to the authority of 
that Court: But if the original cauſe did not ariſe out of 
this Commiſſion, as in ſome of the preceding caſes they did 
not, then hath this Court no Juriſdiction of the-matters de- 
pending thereon : And I do ground this diverlity upon the . 
reaſon of the Book-caſe put in 1 R. 3. fol. 4. where it js 1 R. 5 
ſaid, That if the original cauſe do belong to the Court Chriſti. 
an, although in the proceedings ' thetein ſame matters happen 
which depend on the principal ; whirh do belong to-the Texpor 
. ral Court, Yet Acceſſurium ſequitar ſun principale, and theſe 
matters ſhall alſo be determined in” the Court” Chriſtian: 
And fo if in a cauſe at the Temporal Law, as ina Pure 
impedit, and in the proceeding 7 am ſome matter do Ww El 

| 2 I Re 
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riſe depending on the principal cauſe, which belongeth'to: 
the Court Chriſtian, yet the Temporal Court ſhall conti- 
nue his Juriſdiction thereof: And with this diverſity agre- 
eth Keleways Report, fol. 110: ſo in our Court of Sewers, 
although a thing happen in the proceedings, which if. it 
ſtood merely of it ſelf would not pertain ad cor” examer, 
notwithſtanding if-it be but a matter accidental, and have 
his dependance upon a principal matter which-is determi- 
nable 1n this Court, the other alfo ſhall be here determi- 
nable. 


Fuſtification by the Commiſſioners and Officers: 
| of Sewers.. 


FF a man be ſucd for: diftraining Cattel'or 6+ 

ther Goods, or doing any other Act by ver- 
tue of the Commilſſion of Sewers, this Statute 
of 23.8, cap. 5. hath provided, That the De- 
fendant may juſtify by alledging in. his Plea, 
that the ſaid diſtreſs. or other act' was.done by 
authority of the Commiſhon of Sewers for 
lor or tax aſſeſſed by the ſaid Commullion, or 
for ſuch other act or cauſe, as the ſaid Defen- 
dant: did- by authority of: the faid Commiſſion, 
and according to the Tenor, purportand-cfic&t 


. , of the faid Act; without-any reherſal of-any o- 
ther. matter. contained in the ſaid. Act,. or any 


Commaiſlion,. Statutes or Ordinances thereupon 
made,” whereupon the Plainciff ſhall be admitted 
to reply ;_ that the Defendant” did take the fart 
diſtreſs, or didithe ſaid Act of his own.wrong, . 


without:any. ſuch cauſe alledged by. the ſaid De: 


tendant;; 


- 
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fendant ; whereupon Iſſue ſhall be: joined, and 
upon the trial, the whole matter ſhall be given 
on both parts in evidence, according to the 
truth of the ſame : which 1s a beneficial clauſe 
for ſuch as aft under the authority of the Com- 
miſſion of Sewers, and exempts them from 
pleading all the ſpecial matter, which would be 
tedious, chargeable and dangerous. 

IVhitley brings an Action of Trover and Con- 
verſion againſt Fawſert for taking his Cattel, by 
way of diſtreſs, and ſelling them by vertue of 
a:Warrant of Commiſſioners of Sewers, for not 
paying of a Tax ſet by them towards the rc- 
paration of Sea-walls ; the Defendant waves 
the benefit which this Act had given him; and 
pleads all the ſpecial matter ;_ the Plaintiff de-- 
murs to this Plea, and it-was reſolved, that ſee- 
ing, the Defendant had wayed his benefir of the 
Blea, given him by the Statute, by pleading 
ſpecially, he ought to make good his Plea; as: 
he hath pleaded it, at Is own. peril :. And the : 
Plea:was adjudg'd- to- be ill ,. for: ſeveral: defects). 
which had been avoided, if the Defendant had 
leaded as the Statute diretedhinn;' Style 1 2, 13, Sylr rapras: 

In treſpaſs B. R. 2 Car. 1. for taking of Bul: 
locks, the Defendant pleads: that King Fames 
granted to diyers: Perſons: a- Commulſion of 
Sewers, to endure ten years, and: juſtifies” the 
taking. for a. fine impoſed. by: the Commaiſlio: 
ners... 
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hers, but ſhews not whether it was in the time 
of King 7ames, or of King Charles; and it was 
reſolved by che Court, that he ought to have ſer 
forch che times for the Statute of 23 #. 8. 5. is 
| intended' onely of circumſtances, but here the 
Addition to: FYME 15 matter of ſubſtance ; Addition to Ber- 


Benlowes 


199. lowes 199. 
Exemptions. 


T may be a grand queſtion, Whether theſe Laws of 

I Sewers will permit any Exemptions to any perſon'or per- 

ſons, and by the ftri& penning of the words of this Com- 

miſſion it ſeems to oppoſe all ſuch privileges and diſcharge, 

as Exemptions bez” The ancient Commiſſion which is in the 

Regiſter, Regiſter,  and'in'Fztz, Nat. Br. are excecding tri; for 
Fitz, N. B. the wards therein be, Itq quod aliquibas tenentibus terrarum 
ſen Tenementum ſex. communiam paſture ſen Piſcarie baben- 

tibug divits vel pauperi vel alteri cujuſcunque fuerit conditio- 

1nis Status aut dignitatis qui defenſion' habere potuerint per pre- 

ai Wallia. Gutturas Foſſata.ſueras pontes calceta &» gurgi- 

tes ſenetiam damnum per trencheas predi# ſuſtinent vel pote- 

rint ſuſtinere ſive fuerint infra libertates ſive extra non par» 

cantur in bac parte; And the words in our Statute be in ef- 

fe, And aff ſuch which reap profit or ſuſtain damage; 'ſhall 

be: affefſed 5 which words ſeem not to admit. of: diſcharges: 

Yet in:my'opinion out of the ſtrit-werds of theſe Commit 

ſions there be ſame Exemptions, though: not expreſſed in 

| mores yet ſupplied in reaſon, and axe to be added in cons 

L. +Puſt, For the grounds lying betwixt the Sea-banksand 
the Seas' are; in. reaſon exempted from: the charge of the 

Banks and: Walls, becauſe they can take no ſafety thereby. 

2. _- Secondly, Thoſe grounds which be. upon an aſcent, 
and not on the Leve],' are alſo by the rule of reaſon-exemp- 
497 ted 
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ted from aſlefies to:'be impoſed onely by the power of theſe + 

Laws. f | | 

Thirdly, Where one or more be tied to repair a Bank, 3. 

Wall or other Defence by Cuſtome, Preſcription, Te- 

nure or otherwiſe, all others be in Law and reaſon exemp- 

ted. | 

Fourthly, A Parſon and Vicar with Cure are not to be 4 

aſſeſfed \for their Tythes, and divers of the Hereditaments 

formetly mentioned in Aﬀeſtes be by the rule of reaſon ex- 

empted, | F 

Fifthly, But whether one may be diſcharged and ex- 5. 

empted from the repairs. of the works of Sewers by: any 

ſpecial Cuſtome or Preſcription, is a great queſtion of our 

caſe, it regard both rhe 01d 'ard new Commiſſions 20d 

anllus in has | parte roy ſeem to toll] all Preſcriptions 

and Cuſtoms of diſcharge, and to admit of none of them : 

And the Charter of Romney Marſh, pag. 31, 32, and 33. Ch. Romney 

beareth the ſame Expoſition; for there Godfrey pleaded a ## 

Plea to diſcharge hin of the repairs of the Walls and Wa- 

rergauiges, becauſe he claims his Lands by Charter from the 

King, and alſo preſcribed generally in» ro reparando, but 

he durſt not abide his Plea; for there pag. 39. it is ſaid, 

That all having Lands ſhould contribute, and that none might 

be ſpared s and alſo pag. 53- be theſe words, nod ſtarent 

ordinationi Turator prediGor” nulla conſuetudine reſiſtente z, 

which words be dire@ in the point againſt ſuch general dif: 

charges claimed by blind cnſtoms: Yet I have beer credi- 

bly informed, that Sir George F#tzwilliams Knight, had a 

Cuſtome in his Town and Manor of Mabblethorp tm the 

County of Lincoln, called Swiftage, whereby he challen- 

ged to be freed from being charged to the repairs of the 

Sez-banks, becauſe in conſideration thereof he and his An- 

ceſtors have uſed in regard of their Manor there to do ſome 

other repairs as beneficial for the Commonwealth; and in 

my opinion, in ſuch a ſpecial Cuſtome one may be exemp- 

ted like to the caſe of Tithes, wherein one could not by 

the Common Laws preſcribe in a z0z decimando, yet ar a 
| modus 
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modus decimandi he may, becauſe there is ſome-competent 
conſideration given in lieu thereof ; And fo in my opinion 
one cannot generally preſcribe or alledge a cuſtome to be 
freed and clearly exempted from the repairs of Sewers, but 
by.ſpecial cuſtome he may, as in the ſaid Caſe of Sir George 

itzwilliams. | | HH 

The Lands of the King are not exempted 
from being taxed by virtue of the Commiſion 
of Sewers; and therefore in the Caſe of Whitley 
and Fawſet, Paſch. 23 Car. 1. B. R. where it ap- 
peared, that there were 800 Acres of Land in 
rhe hands of the King, which were. not taxed, 
as by Law they ought : it was held that the tax 
laid upon the other perſons within the Level was * 
unjuſt and iHegal, becauſe by the not taxing of 
thoſe-800 Acres, a greater burthen was laid up- 
on the reſt of the Land within the Level, than 
of right ought to be, for that the King's Lands 
are taxable by the Statute, Style 113. | 

And therefore the Commiſſioners of Sewers in my Caſe 
did very juſtly and diſcreetly refuſe the faid general Pleas 
of diſcharge tendred to them by A. and E. and fo I ſaper 
Zotame materia conclude my Argument as I did my Caſe, 


That the Commiſſioners of Sewers did adminiſter true Juſ- 
tice in all the parts of theſe Laws. ; 


Finis hujus Tertie Lefure. 
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” T appeareth by this Statute I read on, that the Law- 
makers made it not the leaſt part of their care'to 
- have ſuch perſons put in truſt with the execution 
. thereof; as ſhould be of great wiſedomand approved 
experience. - And becauſe that perſons of profound 
wiſedoms, deep experience, tried Learning, generous Diſ- 
polition, and of good Eſtate, ſhould be put into theſe 
Commiſiions of Sewers, the Statute did make choice of 
four Honorable perſons to have and take the nomination 
of ſuch as ſhould for their Integrity, Learning, - Wealth, 
Wiſedom and Experience, be worthy to be put anto this 
Commiſhon. And therefore the Lord Chancellour, Lord 
Treaſurer, and the two Lord chief Juſtices for the time be- 
ing, have by this Statute the nomination of our Commilli- 
oners3 But as theſe great perſons of Honor by their high 
places are moſt commonly buſted in matters of great impor- 
tance, they many times refer theſe matters to others, by 
means whereof divers perſons in ſome Countreys have of late 
years crept into Commiſion, which this Statute doth not 
allow of, which do not onely, want knowledge and-expe- 
rience, but which are alſo tranſported and carried away 
with ſelfwill,- and ſerve moſt commonly to make a faction 
of the greater number to carry away buſineſſes, when the 
graver and wiſer ſort are forced (bing overladen with po- 
pular voices) to give way to run into contrary courſes, and 
are madeto ſurceaſe from making good and wholſome Laws 
and Ordinances, and ſometimes areas it were forced to a- 
gree to thoſe which are worſez even'as the Roman Didta- 
ror. F abiws having joined to him the froward Minutizs,' way 
by the violent ſtream of his Collegue fo croiled and over- 
Ge | {wayed, 
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ſwayed, not out of judgment, but ſelfwill, that he was 
" forced togive way to Miz#tzww's frowardneſs, though it ten- 
ded almoſt to. the hazard and the overthrow.of the whole 
Roman Army: And becauſe the Commiſſioners are the 
perſons through whoſe hands: the execution of all theſe 
Laws muſt paſs, I thought it therefore very convenient to 
take into examination theſe parts of the Statute which touch 
atid concern them :' And'T intend to'purge the Commiſſi- 
on of ſuch of them as theſe Laws have diſallowed, andito 
that purpoſe I have framed this infuing caſe, whicki I 
_ take it wil give. us occaſion to' call 'them all into que- 
ion and to ſever' the juſt from the-unjuſt, the ſufficient 
from-the unſufficient, and the learned from: the illiterate: 


The Caſe. | 
| Detniſeth to B. and C. Land' of the yearly vale 


{Y, of Sixty Pounds cm ftauro' of the value 'of Two 
red Pounds for their hves, the Remainder'to D. a 
Fee Citizen of Lz7colr, B. and' D. difleiſe C. of the Land: 
and' take the ſtock, C. releaſeth'to D. the goods abſolute- 
ly, and the Land upon Condition; D. dieth*in Exile,” E: 
his fon and heir enters, B. and C. who enter for the Con- 
dition broken, E. and Francis Counteſs Dowager of: War- 
wick, and three other Commiſſioners of the 2#orum of Sew- 
ers; make a Law to raiſe a Were, ereQted upon aRiver.na- 
vigable at the cofts of the party, becauſe it hindred the cur» 
rent of Waters. | 
"My Conchifion is, Fhat here be competent Commiſ. 
fioners in number and in Eſtate which made this-Law, and' 
that this Law is well decreed within this Statute, 

Fhe caſe 1 do diſtribute into'theſe points, viz. Three 'at 
the Commonlaw, and four upon this'Statute5' the points I. 
tintend-by the Commonlaw are theſe: - 

Firſt, Whether. the Sixty Ponnds ſtock cart be demi- 
fed and letten. for life, with the Remainder over, as this 
caſe is.. MX 
Secondly, 


» 6 9 4 


Secondly, Whereas B. and C..be two jointenan 
ſeſſion, whether one of the Jointenants anda Stranger can 
.difſexſe- the.ather Jointenant as to transfer thereby an in- 
tereſt and Eſtate to the Stranger. | 


Thirdly, 'Becau(e\the Releaſe dependeth upon the dif- - 


ſifin, the queſtion.is, in what manner it doth innure, and 
whether it ſhall expell B. out of that moiety, becauſe it is 
made to the Strangers and then what is reduced by the 
condition, whether a poſlefiion, aQian, or a right. 

| Points upon this Statute. 

'Firft, Whether the Son of the free Citizen exiled is a 
diſabled Commiſſioner, in reſpeft of his Perſon 3 and whe- 
ther he hath ſuch an Eſtate, either in Lands or-Goods, as 
will ſatisfy this Law. 

Secondly, Whether the Counteſs may be a competent 
Commiſſioner within this Statute. 

Thirdly, Whether a joint intereſt in Lands or Goods 
will make the Jointenant a ſufficient inabled Commiſtioner 
within this Statute. 

'Fourthly, Whether the Were, as this caſe is, be raced 
down or not. | 

And hereupon I intend to lay open the whole divifion, 
touching the Lets, Impediments and Annoyances which this 
Statute ſpeaketh of. | 

Argumentum Ledorgs. 

I meant it not for a point in this Caſe, whether Goods 

might be let with Land, nor whether a ſtock might be 


TL, 


3. 


leaſed with a Farm, becauſe I find the Books of 2: H. 6.1: 1 xs. x. 


and many others full in the point that they may. And al- 
though by the taking of them back again by the Leflor, they 
will thereby ſuſpend no rent, yet in the original demiſe 
they may be a cauſe to increaſe the rent : but my point 
herein is double, ic « 
Firſt, Whether they will paſs in remainder, as my Cafe 
doth limit them. | | | 7-30 
Secondly, Whether they will inable B. and C, to be 
Commiſſioners of Sewers allowed by this Statute. 
Gg 2 I do 
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Leftura Cuarta. | 
= I'do not onely find tock let with Farms, but alſo joined 
in reat AQions with Land : for in the Writ of Aſſize the 
words be, 2uod vicecomes faciat Tenement illud reſeifiri de 
catallis que in ipſo capta furrint &- ipſunme Tenement” cum ca- 
 fallis efſe in pace uſque, &4c. Theſe doubtleG_were ſuch 
Goods as ſtocked the' Grounds, and which -uſually went 
with the ſame, for in ancient times when any farmed 
Grounds, they uſually farmed the ſtock - thereon going, 
and this appears by ancient prefidents 3 Sed mnnc alind 
ter pm. | | | 
In the Writ- of Eje&ione firme in the Regiſter be con- 
tained theſe words, Oftenſum quare vi & armis maneriunt 
de Dale quod C. prefat A. dimiſit ad terminum qui nonduns 
preteriit intravit & bona &* catalla ejuſdem A. ad valen- 
tiam, Oc. in eodem manerio inventa cepit &* aſportavit. $0 
that in thoſe Writs of Aſlize and Eje&ione firme, the one 
to recover the Freehold, the other the Leaſchold : We 
find Goods which went with the Manor or Farm made 
parcel of the plaint ; and I take it, damages ſhall be in- 
creaſed therefore ; for thefe were ſuch Goods as ſtockt the 
Farms. And in Wroi/ly and Adams's Caſe in Plo. Com. Ex- 
ception was taken in. abatement of the Writ, becauſe the 
words ( bona & catalla ) were left out of the ſame : Yet 
in my opinion, no Eſtate, neither 7 preſent; nor in re- 
mainder can be made of Goods or Chattels, neither ſhall they 
go with the Land in point of Eſtate, but ſhall paſs to the 
Leſlee, and after to him inthe remainder, as a dependancy: 
upon the Farm: And the Heir ſhalt have Heir-looms, to- 
gether with the Manſion-houſe, as things neceſlarily concur- 
rent therewithall, yet the Heir-looms have no deſcending: 
qualities, but they do go with iand wait upon the Houfe, 
as neceffary: Inſtruments fitting.to be uſed therewith; nei- 
ther can it be, gathered by the Book of 37 H.6. fol. 3o; 
that the Book'called The Grail (which was deviſed by will 
to A. one of the Executors to have the occupation during 
his life, the remainder thereof im like manner to B. for his 
life, and after to be diſpoſed by the Executors to the Church. 
| $4.5 wardens. 
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wardens of, Dale) that it did paſs to 4.and B. in point of 
Eſtate, but onely. the uſe and occupation thereof was dif- 
poſed to be ruled according to the ſaid Limitations, but the 
property remained in the Executors, | 


And a deviſe of ſuch uſe and occupation of 
goods in remainder, was, 7rin. 17 Car..z.C. B. ad- 
judged to be good; but orherwiſe-it is of a de- 
viſe of the Goods themſelves in remainder, for 
fuch deviſe is void ; March 106. Roll abr. tit. De- March 106. 


viſe, 610. HEE 
It was adjudged, Mich. 28 & 29 Eliz. C. B. 

that where a ſtock of Sheep was leafed by In- 

denture, the property of them ſtill remained in 

the Leſſor ;. Godbo/t 1 1 3. Godbalt, 11, 


So in Paramore and Yardley's Caſe in the Com. and in Paranve 
Matthew Manning's Caſe in Cook's Reports, a Term of years _— TI 
could not be deviſed to A. for life, the remainder thereof aamings 
to B. for his life, to paſs in this manner in point of Eſtate ; ca& 
neither could theſe Eſtates be made thereof, but by con- 
ſtruction the ſame was diſpoſed of to go by way of execu- 
tory deviſe; and fo the ſtock in my Caſe was not transfer- 
red in point of Eſtate with the Land, but in point of exe- 
cutory diſpoſition of the occupation and uſe thereof onely ; 
and therefore if one let a ſtock of Cattel. or Sheep with 
Grounds at the end of the' term, the. Goods as acceſlory 
with the Land as principal ſhall return to the Leflor, and 
during the term the Leſſor hath the property of them, and 
the Leſſee the poſleſſion thereof, and the Leſlee ſhall have 
the yearly profits thereof for his Rent;. and here I do end 
this firſt Point, and will proceed tothe reſt. ES 

The ſecond Point, | | 
There be two Jotntenants, and one of them and an 
Eſtranger do diffeiſe the other ;3 what intereſt the Stranger 
gaineth thereby is the queſtion. | 


% 


E am: 
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Cxttleton, 


1 am: clear of opinion, -as many Books be, That -one 
intenant may diſſeiſe his Companion by an expreſs Os- 


fer, but when a Stranger joineth therein, in what” part 


that doth alter the caſe 1s the matter; /for:if:the Stranger 
lhould ger a joint Eſtate-in poſſeſſion with the Jointenant 
whom he joined withall, that were to make a double Join- 
tenancy #0 eodemgre grady:: for the Joimenant-which 
committed the diſleifin, which hath. the poſſeſſion, and the 
Joiritenant which was difſciſed and which hath the right, 
do hold jointenancy-till; for by 36 Ed. 3. aright may hold 
6 HEE with a poſſeſſion, and the' one may take by 
ſurvivor from the other, in 9 H. 7. fol. 23. That he in re- 
mainder and a Stranger may diſſeiſe Tenant for life, and 
{hall .be both Diſſciſorsz but in that caſe they were both 
Strangers to the particular Eſtate : Alfo it is manifeſt that 
one jointenancy may be built upon another, As'if two 
Jointenants be diſſeiſed by other two Jointenants of the 


right ſemel, but not ſimwl - But in our principal caſe, Whe- 


ther one Jointenant might hold the poſleſſhion. of a moiety 
with his firſt Companion in jointure, with his moiety in 
right, and can alſo zo tepore. hold jointenancy in poſlef- 
fion with a Stranger, of the moiety upon which the difſei- 
fin- was committed, I ſuppoſe he cannot, becauſe then he 
ſhould hold-partnerſhip with both of one thing : Ard there- 
fore in-my opinion the Stranger getteth nothing in my caſe, 
but is onely a Coadjutor, and no Difleiſor, which gets the 
Tenancy.- t 
| The third Point. | 

But admit the Stranger did get a moiety of a moiety by - 
Joining in the diſſeifin, then what alteration this releafe will 
work 1n my Caſe is the next queſtion. 

It is true as Mr. Littleton faith, That if there be two Dif- 
ſeiſors, and the Diffciſee releaſe to.one of them, he ſhall 


hold his Companion out of all, and by {uch releaſe he 


ſhall have the ſole poſſeſſion and ſtate in the Land ; 
The like Law is in my Caſe of two Abaters and _ In- 
| truders : 


he ET 28S 
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truders : but- if two' Diſſeiſors be; and'they'make a' leaſe 
for years, rendring rent, and then the Diſlciſee releaſeth 
to- one of the Diſſeiſors; I ſuppoſe this releaſe ſhall inure 
to both, becauſe the Leſſee for years, whoſe Eſtate ſhall be 
ftrengthfed by this releaſe, is in-by the title under both of 
them, and now they are- Tenants of a reverſion onely, and 
of a rent thereto inoident, which was not got by the dif: 
feifin, but was.compolſed by the legal contratof the Parties E 
But the reaſon given for this in'Co. 1 Ift. 276. a; »ifta76.« a 
s grounded upon the ſaid words of Littleton, that Y 
if two-Diſlcifors be, and the Diſſciſce releaſe to- 
one of them, he to whons the releaſe is made; 
fhall haye the ſole poſſeflion and eſtate 1n the 
Land; which he cannot have, where the Diſ- 
ſcifors have” made a leaſe for years, before the ; 
releaſe; for by the leaſe, part of the Eſtate is in 
another, and, therefore (ſfath my Lord Coke) in 
ſuch. cafe the releaſe to one of the Diſleiſors ſhall 
enure to: both ; and though our [Reader here 
puts the caſe of rent referyed upon the leaſe for 
years, yet the re&afon given by Coke, will as well 
hold., where- there is no: rent reſerved. The 
like Law is, if the Diſſeifors make a leaſe for: 
life, and rhen the Diſleiſee releaſes to: one of 
them, this ſhall enure to them both, for the. 
ſame reaſon, becauſe he cannot by the releaſe. 
have the ſole Poſleflion and Eſtate, for part. of. 
the Eſtate is in another, 1 Inſt. 276. a. 
So if two be admitted to a'Copyhold by Tort, or to an 
Office:in a-Court of Juſtice unlawfully, though their entry. 
be unhwfalt, yet 'becauſe they came in by admittance,. 
which' is at the door: of Juſtice, Iſuppoſe therefore, -thatif.. 


a releaſe 
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| Leflura' Quarta: - 
a releaſe be made to one of them by the: Diſſeiſce, it ſhall 
inure to both, becauſe they had ſome colour and counte- 
nance to. enter, more than exprefs Diſleiſors or Intruders 
have. ; | 4 
But if a Son and a'Stranger-difleiſe the Father, and after 
the Father dieth, - and the right deſcend to the Son, - by this 
" releaſe in Law, and by the acceilion of the right by deſcent 
to the tortious poſleſiion, it doth inure onely to the Son; 
_. and although this releaſe was upon condition, which by the 
' breach thereof ſeemeth to ſet the Releffor in the ſame ſtate 
he was before, yet it doth not admit the Joint difſeiſor 
which was expelled thereby to become a copartner again 
with his fellow: As if the Son and a ſtranger diſſeiſe the Fa- 
ther, and the Father dieth, the ftranger hereby is expelled 
by the deſcent of this right to the Son ; yet if after a more 
- near Heir'is born, as the Elder Brother' died his Wife en- 
ſcint with a Son, . which after the deceaſe of the Grandfa- 
ther is born, whereby the Inheritance, of this Land is his; 
yet the other Jointdiſlcifor which was expelled by the de- 
ſcent of the right of his fellow difleiſor, by the departure 
of the right with the poſſeſſion, cannot enter upon his fel- 
low diſſeifor, in my opinion. | 
- "But now the queſtion is farther, what is reduced by this 
* condition, the right onely which was eeleaſed, or the poſ- 
ſeſlion together with this right; for if but a right be redu- 
ced, then a deſcent hapning may perchance toll the entry 
of the Releſſor, and ſo he may be put to his Writ of right 
in Fee: And if it be a right of an inferior Yegree, as. in 
our caſe jt was but for life, then he ſhould be without re- 
medy. | | 
x7 Aſc. 1.2. But in my opinion where the releaſe doth inure by way 
87 Ed. 3 of entry and Feofiment being upon condition, -it- may in 
that caſe by the breach of the condition reduce the poſle(- 
fion, and givethe Releffor are-entry, becauſe i» Tnteligerr- 
tia legis the Land was paſled thereby, and not a right one- 
BeviT's Caſe. Iy : But if jt had inured by way of Mztter le droit onely, I 
4" take it then it would reduce but a right. But in our Sls 
| I ſup- 
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I ſuppole if it had had any working at all, .it was by:Entry ; 
and Feoffmentz yet I think nothing did inure thereby: to 
the ſtranger, which in my caſe is called D. becauſe he wan- 
ted the Freehold whereupon it ſhould inure. Ln, 
And ſo I end my Common Law points, and I will now 
in hand with my Statute! Lo ood bog 1 
The part of the Statute whereupon I do ground: niy fub- 
ſequent matters, doth contain in it theſe words ( viz; ).; That 
#f as - perſon or perſons of what Eſtate or Degree ſoever be or 
they be of, that from henceforth do take upon him or them to {at 
by vertne of the ſaid Commiſſuons, not being firſt ſworn accor- 
ding to the Tenor of the Oath expreſſed in the Statutes or if 
any perſon ſo named and ſworn do ſit,. not having Lands, 
Tenements or other Hereditaments in: Fete ſymple, Fee tail, 
or for term of life, to the clear yearly value of Forty Marks 
above all charges to his own uſe, Except he be Reſiant and free 
of any City, Borough or Town Corporate, and'\have moveable 
ſubſtance of the clear value of One hundied Pounds, or elſe be 
learned in the Laws of this Realm, in and concerning the [ame 
That is to ſay, admitted in one of the principal Inns of Conrt 
for an utter Barriſter, ſhall forfeit forty pounds for every time 
that he ſhall attempt ſo to'do, the one moiety to the King, the 
other moiety to the party that will ſue:therefore, &e. © 

So that by this clauſe it is manifeſt, - that every one that is 
not qualided in one of theſe degrees, 1s no competent Com- 
miſfioner within this Statute. p | 

Firſt, That he be an utter Barriſter in-one of the four x. 
Inns of Court. i14 be Do gh 

_ Secondly, Or have Lands, Tenements or Hereditaments 9. 
-of the clear yearly value of Fort Mark#Above all charges, 
in Fee ſimple, Fee tail, or for Its t þ I} 

Thirdly, Or be free or Refiant iniſome City, Borough 3. 
ory Town Corporate, and have moveable-fubſtance 'of the by: 
clear value of: One hundred pounds. ii fe 27 12th 

And that perſon:which is: not within-one of : the':faill 
Three parts, and yet doth take:upon him/to-firiin! the 
execution of the Commiſſion , incurs two: penalties: -:. 

H h v2. The 
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*The-viher, of Forty pounds for TY contempt. 

And therefore for the more clear examination of thieſs 
things, I will obſerve that method in my. Argument, which 
my caſe hath formerly preſcribed tome. - + 
_- Andfitft:of all, 'I fhall proceed:to:the- perſonal abiliaies; 

andfirſt of the fon-of [the free Citizen of Lincobr, lam of 
inion, that: every Commifſtoner of this kind muſt be in- 
Sewokivich theſe three qu 


$0 Firſt, He muſt be fee off be » want any of theſe,. 
SOD 2City, Fc. - | then he is out of this: 
Secondly. He. muſt be} Branch: of: this Sta- 
. *there Refiant, and tute. 
Thirdly, He muſt have\ Therefore what perſon 
in +clear- moveable}; is ſuch a Freeman, 
E «Subſtance, One hun-| | is now-to- be han- 
dred pounds: and . 1 dled. 


=» am of opinion, that every Subje&t born within the 
King's Dominton-iis-a Freeman of this Realm, as appear- 
eth by the: Grand Charter,. Ghup. 14. yea' though he be a- 
Bond- flave toa Subject;- but a ” Wm barn is no-Freeman 
of the Kingdom, till the King have made bim Denizen, by 
whoſe power alone, without the: help of any other, one 
may be made free:. And to be a Freeman of the Realm, the 
prone of his birth is- held more material than-the quality of. 
is Parentss forat, Aliens have @-child in Ezglard, it is free of 
the by the opinion of Huſſey Chief Juſtice in- 
. I-R.3. fol.4. nd in Caluirr's caſe of the Poſt Nati, it-is hol-- 


ins den for Law, 'That:if Ambaſladors of this Realm have chil- 


gren born in | Eneae; orelſwhere where the Father and:Mo- 
ther be natural born SubjeGs, the Children are free of the 
Realm of Erg/and;; but if olther the Father or the Mother. 
of ſich Children were: an Alien, 'then-are not thoſe Chil- 

dren: free. . Qne-out of the King's proteQion, is,” as .] take - 
it, 
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Lecura" Quarta," 
it,; for that -time no Freeman of the Realm: But..in what 
Gals a Man Exiled is in, ſosteth the' neareſt to-our Que- 
ton. | | 
441-7, fg. Damn... | 
Exile is one of the Eight| 2. laypriſonamentur.. 
. -Puniſhments which the} 3, Plage, | - 
RomanLaws did infli | 4- Compenſatio. 
upon Strangers, which}.5. \[2»vominia. 
be, videhicer, 1] 6. Exilinum. 
el Io ' $7. Servitudo. 
[2, Mors. 


Mr. Bra&on doth in this manner deſcribe Exile, that is, 
Certi lod interdi@io, and doth diſtribute it intoFourheads; 
That is to ſay, | 

I, Specialis, hoc eſt interdiftio talis provincie Civitatle 
Burgi aut ville. | 2 55613 05. 91 
2. Generalis, Imerdiio totins Regni &> aliquando eft, 
3. Temporaria, pro duobws tribws quatuor aut pluribus an- 
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4- Perpetua, pro termino vite & Exilinm eft aliquando ex 
erbitrio principis ficut in exiliando Duces Hertfordig & Nor- 
folcie per Regeme Ricardum ſecundum, Et aliquando per Fu- 
dicium terre ut fit in caſu Piers de Gaveſton &- etiam in cas 
ſu Hugonis de le Spencer junioris qui 
Judicium in VE | Evile by | A 

Abjuratipn alſo was a legal Exile by the [Judgment © 
the nn ng as alſo' by the Statute jo and, in the 


0 fuerunt exilit per 
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Statute of Weſtminſter the Second, -Cap. 35. 'He which ra- Witm.z. 35 


wviſheth a 'Ward, and cannot render the Ward unmarried, 
-or the value of his Marriage, .muſt abjure the Realm3 and 
this is..a general Abjuration : And. by a Statute made in 
gk Ed.1. Butchers are to be abj 


jured the Town, if they. of- 31 Ed. »! 


tend.the fourth time in ſelling meaſled Fleſhs and this is a 


ſpecial Abjuratian. ' 


Hhe+ Bue 
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”"ButTimuſt pr eo: to « farther Queſtion,” 'which is; 
Whit # thai Exiled doth forfcie'thereby2 And /in'my oph 
nion he forfeits theſe things following 

Firſt, He loſeth thereby the freedom and liberty of the 
Nation 6ut ofewhich'he is Exiled: - 

Secondly, He forſeits his Freedom in the Borough or Ci- 
ty where he was tees" for-he which-forfeits the Freedom of 

' the whole Realm, by conſequence farſeits his Freedom in e- 
very part thereof.” 

Thirdly, Heis'of as liels eſteem in our Lawas if he were 
dead, for his Heir mayenter, and ſo may his Wife enter in- 
to. her own Lands, and may fac an Adtion as a Woman ſole, 
by 3t'E4. x. 1H. 

And Fourthly,  in-my opinion he ſhall forfeit thoſe Lands 
to the King, which he ſhall. purchaſe in the Realm during 
His' Baniſhment qu2d vide-15 Ed. 3. Fitz. Petitiot# plac: 2. 
But there in that caſe Hugh Spencer was baniſhed 'by a Judg- 
ment-in Partiartent, - which: gave a forfeiture of tis Lands ; 
howlſoever I take him as ſtrongly barred from purchaſing i in 
the Realm during his Baniſhment, as an Alien is,'for f# alie- 
»igena by his Banjſhment, and he isin a worſe caſe than-an 
Ahen;,-> becauſe he taketh-with- him: Indignatio principh > 
Biit ' baniſhed 'man forfeits neither Title-'of Honor; 4s 
Enighthood,” which: is de jure ys nor the Lands he 
had before he was Exiled; unleſs b 2d ſpecial Judgment given 
in a legal courſe they be lo decree 

> Then our caſe farther, That E: is not Exiled him- 
felf, but*D. this Father'was Exiled, 'whoſe Heir E. is: now 
whether by the- Exilement"of the Father; | the liberty and - 
Freedom which: E- might claim in the City of Lzncolw by 
being the Son and Heir of a Freeman, be- forfeit' for his 
Father's' Baniſhment, -or not, is the matter of my cafe, + 

i 2: "2A -Fteeman' of a ity” or- Borough may be made' di- 

vers: mariner of ways, 'as-appeareth/in the Cafe" of the Ci- 

Ciry of Lar- ty of London in Sir Edward Cook's 8th" Report, fol. 126; 
TOs. Thati 1s to lay, - 


Firſt, 


Lefura Quarta. 

Firſt, 'By Service. in his Apprentiſhip. _ 

Secondly,: By Birth, by being the Sori of a Freeman. 

' Thirdly, By Purchaſe, and that is by the Common-coun- 
cil of the City : And at Brifto/ by Marriage. 

In the Chronicles in the Reign of Rzchard the 2d it is ſaid, 
Freedom was obtained but by two means, videlicet, By Ser-. © 
vice,” and by Birth; yet it ſcems it may be obtained by pur- 
chaſe, becauſe the Centurion claimed his Freedom thereby, 


x" a 
2. 
3. 


in the 22d Chapter of the Ats of the Apoſtles, In the Iris 49 22. 28. 
Reports; fol. 12.. it is ſaid, That one may be a Freeman by 29's Rep. 


Birth, Marriage and Service: Saint Paul indeed was born 
at Tarſ# in Cicilia which was under the obedience of the 
Romans, he challenged therefore to be a Citizen of Rome; 
but I take it the Text there took it but to be National Free- 


dom, which is ſuch a'general Freedom, as Calvin being catuirs. 


born in Scotland claimed and had in England, becauſe he Ge 
was born under the: obedience of the-King of Englard; - 
Bur that made not St. Paz free of the private Cuſtoms, /;Pri- 
vileges and Franchiſes of Rome, no more than Calvir's birth 
- made him a free Citizen of Lincolz to the peculiar Cuftoms 
of that City. { SML469 

-- If one be born. in a City of. Parents that are not free, 
the Child hereby is no Citizen by birth; and if one be 
born of free Parents out of the place of Privileges, as out 
of Lincoln, he yet is a Freeman by Birth; Yet in the Char- 
ter Grant of Yarmouth the words were, Conceſſinus Bur- 
genſibus de! Magna Vermutha de villa predic oriundis, that 
they ſhould: have ſuch liberties and ſuch ;/ ſo- that it may be 
the ſpecial words of the Charter may alter the'caſe :. yet in 


the caſe of the City of Londox, Cook's 8th Report, the King cuts 8h 
by his Letters Patents could not make one a Freeman. of &epvr:. 


London, yet he may thereby make him a- Freeman of the 
Kingdom. - | 1 £1. 

: But whether thoſe that are Free by Birth; Service or Ma- 
riagebe Freemen within my Statute, or not, is a'Queſtion : 
becauſe the words. thereof be abſolute: poſita to: all purpoſess 
Andi:therefore I take it, that this Statute intends it of _ 
2016 as have 
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-as have: challenged their Freedom, and-which have taken 

the Freeman's Oath, and are admitted into the Society and 

- fellowſhip of the Freemen, Citizens and Burgeſles; for in 
Fames Bag's James Bag's Caſc in the 11th Rep.ſuch a one 1s taken for a 
Caſe. perfe&tFreeman, and noother: So in my opinion E.the fon 
of D. is no competent Freeman of the City of Lincohr with- 

- in the Branch of this Statute; But admit he were, then it 

may be objeRed to me, that by the Exilement of the Fa- 

- 2 «ther the Freedom of the fon was forfeit, by reaſon he was 
: - -- * by this Exilement become no free Citizen. | But in. anſwer 
.thereunto I fay briefly, That.if the ſon had attained this 
Freedom by the:death of his Father, as a thing deſcendible, 

ther-it had been forfeit by his fathers Banifhment, but the 

fon had this Freedom by his own birth, as a purchaſe, . and 

 - --not by the death of his Father by deſcent, Ergo, it was not 

. -- forfeited by bis Fathers Exilement. | Like to the caſe where 
'2.:$. hath many Children, and then he confeſſeth himſelf 
Villain to F:D.in a Court of Record, yet his Children for- 

merly born are Freemen and no Villains, becauſe they were 

free by their own births, but the Inheritance is inthralled, 
.becauſe it is to come to the Heir by deſcent : So that I am of 
opinion, that if E. had otherwiſe been a competent Free- 

man, as he was not, then the Exilement of his Father could 

not have diſabled him. 

_ .., Our Freeman which this Statute ſpeaketh of, muſt noe 
-onely be free. of the City or Borough, but he muſt alfo 

.there be reſiant ; for theſe words are materially placed in 

the ſaid Law, and here E. was the ſon of D. a free Citizen 

.of Lincoln, who did there refide and dwell, and every 

Child is part of the Father's family, for the Husband and 

Wife, Father and Children, Maſter :and Servant are of a 
Family ; and a Ward is part of his Gardians Family: But 

An our caſe when D. was Baniſhed, .he then forewent his lo- 

.cal Habitation, and fo his faid ſon could not then be of his 
Family, nor could be intended to dwell with him who had 

-no Habitation in the Realm: And I am of opinion, that 
this Statute requireth an aRtual Habitation Oy 

| A 
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and not a Mathematical or Imaginary Reſtiancy, ſuch a one 


as was-in Jeffrey's Caſe m Cook's: 5th Rep.; for there the caſe Ff75'sca. 


was; That one did perſonally and locally dwell and reſide at 
" Dale, and occupied Land: in Sale; here the party was in Law, 
but not in fa&, an Inhabitant in Se, and was there aſleſ- 
fed as an Inhabitant to the repair of. that Church 3 But this 
Commiſſioner of ours is bound to ſuch Refiancy as'a Mini- 


ſter is to his Refiancy, 'which in Butler and Goodale's caſe Butter and * 
in Cooks Report ought to be locally and perſonally abiding "oma 


in the Pariſh where his Parſonage or Vicarage houſe js, for 
refiancy or reſidency have a like fignification, and be both- 
of them words of that efficacy, as they tic a man to his per- 
ſonal and aftual abode and habitation with his Family : 
But put the caſe that in Li:colz there be places exempt out 
of the Freedom of the City, and yet within the Circle of: 
the Walls, as St. Marti: doth in Loxdon, I take it if a Free- 
man dwell there, this is no refiancy intended within this 
Statute, becaufe the words of our Law be, 7hat he be Re- 
ſtant and free-of the City, which ' going together draweth - 
his Habitation to the place where his Freedom is: And with 
this agreeth the Decree made for Loxdox touching Tithes in 
Anno Dom. 1535. which did no extend to St. Martins, be- 


< 


cauſe it was In-but not Of Loydox, Dr. Graunt's caſe, Cook's pr. Grame's 
Cafe. - 


11th Rep: | 
Our Freeman muſt alſo have in clear moveable ſubſtance 
to the value of 'a hundred pounds; this word (Subſtance ) * 
would have extended as:well to ones real-Eſtate as to: his 
perfonal, if it had gone alone; but being coupled with the - 
word Moveable, declares plainly-that it onely extends to the-: 
perſonal Eſtate :. And I take it, that theſe words ( Moveable-- 
ſubſtance) do not onely contain and extend to ſuch things: 
ug de ſe movere poſſent, as live Goods; Horſes, Oxen,.. 
Sheep, and ſuch like,” but alſo to ſuch things gue de /e mo-- 
vere non poſſunt, as Plate, Jewels, ready Money, Utenſils of. 
Houſe, Mercery, Drapery, and other Wares and Goods -of . 
value, Hay, Corn, Goodsof Husbandry, and Houſewifery ; - 
but Birds and: Beaſts of Parks. and: Warrens, and. Doves in + 
| Dove«: 
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Lefura Quarta. 
Dovehouſes, .be not valuable'ſabſtance; a Hive: of -Bees, 


= and x Villain for years, and a Captive taken in the Wars 


be, for there ſhall be paid for him a Ranſom, as is mentio- 
' nedin the Regiſter, f. 102. Moneys:due upon Statutes, Judg- 
ments, Recognizances, Bonds, Bills or ContraQs, be not 
valueable ſubſtances within this Statutez for bythis Statute 
it.muſt be'clear and not doubtfull or accidental, as Moneys 
- out of hand be, which is like to-a Bird:in the Buſh; yet 
theſe be all valueable, and are valued in Inventories taken 
in the Eccleſiaſtical Courts: But:yet the Executors or Ad- 
miniſtrators ſhall not be charged for aſſets for them, till they 
have received them: And in 25 H. 8. in Dyer, fol. 5. Ob- 
ligations are not held valueable, but things in aQtion ; and 
it one have got Goods by tort.and wrong to the value of 
-One hundred pounds, yet this is clear valuable ſubſtance 
within this Law; for although the word clear be inſerted 
into the Statute, yet that relates to-the value, and not to 
the Title of thoſe Goods: And if one have Goods as Ex- 
ecutor or Adminiſtrator, theſe are not his own., and 
therefore do not inable him to be a Commiſſioner within 
this Law. | 
Neither do the Goods of the Church inable the Parſon, 
Vicar or Curate, nor the Goods of a Corporation do not 
inable the Major and Aldermen, or Citizens of a City, 
or Town Corporate, for theſe do not belong to their par- 
ticular perſons, neither did this ſtock in my Cafe, which 
is demiſed to B. and C. make them competent Commil- 
fioners within this Statute, becauſe they had not the pro- 
perty therein, but onely the uſe and occupation thereof. 
And although in this Statute it is not declared in what 
place theſe goods which ſhould inable'a man to be a Com- 
miſſioner of Sewers ſhould be in, it will ſuffice if the par- 
ty have them in any place within'the Realm ;- for this very 
Law' calls them Moveable ſubſtance: And herein I end my 
free Citizen, and in my opinion E. had neither Freedom in 
his perſon, nor real Eſtate in Land, nor moveable ſubſtance 
an any ſort to make him a competent Commiſhoner ay 
| this 


this'/Law 3: yet iſ s Freeman be deſtitute of Goods, -0r; want 
perfeRion ini his 'Freedom, +if notwithſtanding: he: have 
Lands tothe value of forty Marks. per anznar,: then he ſhall 
be allowed a 'Commiſſioner-within' this Statute; [Touching 
which point of Lands'E now: intend.to:ptoceedbin, ;:{:-;- 
In the handling. of. this'\matteieit-is: 40; be: conſidered, 
which/be Heteditaments within thi Law3--for; the. \ther 
two-wordsoLavds and: Terements; need> no-/expoſirion:s 
whereit: 1 am'of:iopinion , - That Meſſuages, Cottages, 
.Tofts, Crofts, -Houſes ,\ Land: Meadow > -Paſture,; Feed- 
ings, : Moors; Mariſhes, wary Malls, Orchards, 
Gardens;\\Hopyards;, Rents. Quities ; Print veſts 
terre; - Piſcaries,; Dythes} «Penſions; 'Portions;: Proxies, 
Parks, Warrens are 4ll'of then Hereditetaepts within this 
part of this Law, for the ward \Heredztawent.'is a. word of 
the. larger ſize and largeſt. extent/in-our/Law,: being Qre 
guod_ Heredihari poteſt;z and-yeti every Hereditament: ig,n: 
within this Branch, for it hath two other: words Cine 
therewithall Cvidelicet:)* yrarty value: Anditherafare Fran- 
chiſes and Liberties, as 'Waifs, Strayes ;-Felons 'Goods, 
Deodands, -Fines, Amerciaments,- Profits of -Courts, Fair, 
Markets, :Ferries, Hundreds, : Leets, and. ſuch like, -are all 
of them: out of this Statute-inithis:poibr,.: beeauſe they. be 
not of, a certain yearly value, - but be.aceidental-and depend 
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in -contingericy;-by:the-opinion itj' Butler.and:Baker'scafe Butr ana 
Cook's 3d Report; But as it is there ſaid, :1f #heſe things have Beker's Cafe. 


heretofore been uſually letten and. dtiviſed for certain yearly 
"Rents,. then they may 1be iHereditaments. of clear -yearly;ue- 
Ine within this Law. .«: Al Qfhces and;Vogations,ras'Phy;li- 
cians ;-Chirargions; 'or:. Trades; as:Mexchants,;:Mercers, 
Grocers,':Drapers; rarid-{uch-4ike, be*neither-Heredwary , 
nor of certain yearly value,! and:therefore-they be not with- 
in this: Law, though perhaps: one gaincthereby; Five. hun- 
dred pounds:per: o Alfe:dry-reverſians orTemairyders 
depehdirigupori Eſtates 92 lives are out of this, Brauch, for 


the words of the Statute be: (having); which ii proferts - 
and not futrro. ; 


T1 Neither 


EI IAN - <A of ſonc-in'abk point;-thbugh 
it be aſſets; Fido: Jon, yet wag" me ang 


AE Ve Gemione na 
] OT gi 6 pm 21-5 peer og 


 Bavkf So tikal ofs Bene of ficey Marky or mans 
| fe, oY the fame to B. for his Hife, he is a compe- 


et 


| | Wiſe, although he take the 
—oemny babes," yet this will not inable- 
him\to be-a- XII bue he mult- 
| Statute of 27:#T.8;. of Us, 
within our Statute, for 


dim rut Land then 40 Unathee —_— Neither avas- _— 
"Commiſſioner. - 


Leftare Save l 


wi Ch ar eons len Maſter , 

ov Dean peer, J naiy, : 
of a College and Felows, which! be ſeiſed of Lands.and 
Tenements of the yearly value of a hundred pounds per an- 
ene, are not. in refpe@ cereal to. fit, - 

\'tfa \Chedotllor, Archdeacan, Prebend, 
Parlon' or Vicar be ſeifed. of: Lands i io Fuxe is hy 
clear' yearly value- of forty Matks, I\ſfuppale thaſe 
pecan ib 

time continne. in their p 
which io intendment'of Law is: far their lives 5, but yet by 
the intendment of Law they ace nat'to fit in the execution. 
of any humane: Afﬀairs 3. ;and. therefoxe ſeringithelx Perſors 
are out of the intendment of tbis Law, {0 wiſe ſhould 
their Church livings be :: but this is but a conceit, for al- 

though they be not Perſons having theſe Lands within the 
Serrute of ge. B. of Wilks, which is. a having to diſpoſe, 328.S. 

SRng may” be co am: SLANG: SOIPIs 'Y having 19 

_— ad Halacotes hand: A Vilein: 3 Jears which purchaſeth 
Land of forty Marks per anauw, he-may (it in the execu- 
tion. of this: Commiſſion, for! His Lord :ercer he hath 
them. to hivown uſes. bat. if the Exeeutoricenter; then nei- 
> rboa nh gr nor Exqontde, cant fla: Gommilizonige by 

s Law 

Kan Alien purchaſe Lands of tafficiens willav in he, 'he 

bon dee Perſon is a diibed Pezſon te fit,. neither is 

erfor having Lands, becanſe/he is-not ſciſed thereof 
to-his own uſe, but'to. the. uſe. of the King But if he be 
made'a Denizen, then in his Prferin ianada pole. 


he 


The 


13 Eliz. 9. 


aHH'Conflotai ors rad or. x20 oem ro 
vitine era Re DCnmniſes wherein he.or they ſhall be named 
«appointed Commiſſioner or Commiſſioners, not. having Eſtate. 

Itbold ar props . rug” Lanvds _ 

vents early 60 pounds, ſhall any time here; 

rd #0" prog fry" antermeddle; with the. 

of fueh Commiſſion or Commiſſions,” during the time. 

ron they Dal continue or 'be ſuch Farmer or Farmers of any, 

fech Marior, -Lands and Tenements,. and ſhall nvtchane;Eftate: 

:: of Freehold & aforeſaitl 4\butthat every ſuch Compriſſion, ha- 

Eh nee en nnn 

Jo long time as he or they fhall be or continue Farmer or 'Far«. 

mers of any ſuch Manors, Lands. or Tenements, Jral he dee- 
ried ard "judged 31h Liw-ac Obichy * 

' But yet in the eloling up of: chat Statute of ya Elie, thers 
is a Proviſo t6 this'efte&; Provided always; that it ſhall be. 
liwfiell for a6y-Conbmiiaver,: being::alſo a Farnich; and nb 
having Lands or Tenements to the clear yearly value: of Fort 
rands of Freehold,” to-fit by virtue of the: ſaid Cammiſſron, 
and bavye: his-voice-and full authority with others. to make and 
eſtabliſh Ordinances for Sewers, pdecroralihents the: Tenor bf: the. 
Commiſſion touching. and Aonehtwing all Lanis and; Tenements ' 
within thi” Precintt-of every furhiC emiſſion; other than ſuch 
Lands. and Texements | a he or they for the time hold and 

enjoy. 


_ Leftura Quarta: | 
enjoy as Farmer, i as. be or they might have done: before thera 


king-of that Statute 3 but he could not have fitten in execus:: 


tionof this Commiſſion before the making of this Stature, : 


unleſs he had beſides-his leaſe Lands to the value of forty; 


Marks per anmum':; And therefore'a leaſe for years is no ina- 
blement at all}: but a diſablement, as this Statute: declares.. 


But the times when this-having of Lands, ec. will ſof-+ 


fice to qualify a Commiſhoner-to fit: within this Law, is 
now to be:.conſidered of,” wherein I am-of opinion, that 
the When having muſt be referred tothe Ther ſitting -. For? 
the words of the Statute be,” That: none take Fs tay him to (it, 
20t- having. Lands to:the-yearly wabne of forty Marks ;, 1o that 


if he have _notiLands of: that'value when he is firſt made a> 


Commiſlioner, yet if he have-ſ6 nnach when he fitteth upon 
the- Commiſſion, it will Gtisfy this Law 3, and if once he 
have Land of that yalue and ſitteth, and after ſcll'the Land 
away, or if they-be evided-from'him;, he is then'difabled* 


to fit as a;Commiſſioner by this Statute': | And! ſo if hewere: - 
but. Tenant for the. life' of F. S. and F.S. dieth, he oughti 


L * 
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not to ſit : In 12 H. 7. 4. a Juror which was to paſs upon 12 z, 7. 4. - 


trial of Land-was to. have forty ſhillings per an71um of Free- 
hold, and after- he was impanelled ; -an& before: he was 
ſworn, : he ſold away his Land, and when he came to be- 
ſworn, . he was :challenged for want- of Freehold, but the. 
challenge was difallow'd, for after he was impanelled, his. 
Land (though after fold away). was chargeable with the 


Iflues which he after tmight loſe in that matter 3 and with» 


this agreeth 14 H. 7. 2. by Frowick + But our Statute is; zz 7. 2- -- 


more preciſely 'penned, which is,. That one-do-preſums to 


ſit, unleſs be have Lands. of that. value;, or-be, &c. therefore. 


when he fits he muſt have the Lands.” 

And if A. do a. a and fell his Lands to B, by Deed 
intended. of. that value,; and before: the-jnrollment: of the. 
Deed B. do fit as Commiſſioner,” and after the Deed is in-. 

fted,” yet this doth not-qualify his offence, and the rela- 
tion 6f the working of thisDecd doth not aflift him to take 
off the;penalty of this Law. . | 


a 


: for he: had mot. then paw 


 Aeflud Quartd. 4 
"Aliva mendiffeiſcd: isduring the Difleifn diſabled tocfie, . | 
er to-deviſe the Lands by che Sra-' 


' eute of 32; 8. of Wills, for that Seature doth as ours 


doth,: uſe the word Having in preſenti, and not in futero.” 
- And thus much I thought .convenient upon this occaſion 
to.deliver my opinion, when the Commilſioner mult have 
Lands of forty Marks per anzzw, to inable him to fit as a 
'Commillioner within this Statute. 0 | 
To treat of the utter Barifter I need not, for-when he 
hath taken the Oath mentioned-in the Starute; he is an ab- 
ſolute and compleat Commiſſioner within this Law, to all- 
, although he have-neicher:Lands'or- Goods, ac- 


I is enacted likewiſe by thisSeatute of 23.28. 


. tha if any Perſon nor qualifice as aforeſaid, 
do abog/ dg No the Somontos, of: Srvves 
:he-ſhall forfeit forry-pounds for every time that 
he ſhall attempr-ſo to doe, the anc FalF thereof 


ito be to our Sovereign Lord the Kings and the 
them, that 


other half therggf to the uſe of him or 
wall ſuc thercfore by a&tion of debt, bill, plainc 


.or information, in any of the King's Courts, in 


which action or fuir no wager of Law ſhall be 
admitted, nor any. cflom or proteftion ſhall be 

" In this cafe when the Perfon who firs con- 
trary to the Statute. hath forfeited one forty 
pounds; he may forfen another forty kan 
tor fitting a ſecond tmme, though there be:no 
conviction of him 'for that firff time, becauſe 
the penalty is equal and alike for every offence: 
Bur otherwiſe it is where there are ſteps or gra- 

£ _ _ datzons 
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dations: in a:;penal Law', ro double or meoreafe 
the'penalty; for there he muſt be convicted for 
the feſt offence, before he can forfeit anything 
for che ſecond offence, which: prior conviction 
not-being neceſſary here, the Party who fits two 
ſeveral times'by yirtue of this Commiſſion, may 
be ſited for the whole cighty pounds together, 
_ the: mes —_—_ _ times as he ſhall 

t, not being qualificd; as the Act requires: 

By pmoey a, 4 of 18 £7iz. cap. 5. It ts enacted, 192k. 5- 
Tio None {Ns SITE or _— to pur- 
ue againſt any Perſon, upon any penal.Statute, . 
but by way. of: information, or —_— action, 
and not otherwyſe : See Co. 6. 19, 20. Moor 412. £:5.19,20.. 
coſe $65. and 600. caſe 827. Cro: Hil. 39 Eliz, $44. 5oo. © 
And no Proſecutor Qui tam, &c. can now fue" £5 
by Bill upon any Statute precedent to that of 
18 Eliz, as was reſolved-in Woodfon and Clarke's 
Caſc,. m a- popular fuit brought by Bill-in the 
King's Bench "yon the Statute of 23 Z's. cap. 10, 23#. 5. wo. - 
of Sheriff's, Co. 3. tnft. 194. and 1n Udefon and 39 194 
the Mayor of: pe ns Caſe, _ 248: Caſe Mor 248.” 
390. ALCAryY to C uNon m Sty e 38.1, 382. Style 38157- 
So that-alrhough thi fonts of 23 4.8.5. gives 
the. Proſecutor power to fue by Bill, yer that is- 
taken away by 18 Elzz. 5. and he can ſuc by way- 
of information or original action-onely... 
- The lnformeror Proſecutor who fucs a Com-- 
nalioner- (not qualified) upon En : 

5 | the 


EBACE oo IS BITS SO SE 


i131 Elix. 5. 


the forty pounds muſt begin his ſuit within'one 
year after the offence committed, otherwiſe he 
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ſhall nor have any part of the penalty; For the 
Statute of 31 £1:z, 5. reſtrains'the'Proſecutor,, 
(Qui tem, Vc. upon all. penal Laws'/( except-the 
Statute of Tillage ) to that time: But'if he doth 
not proſecute within a year after the'offence, yer 


the King may at any time within two years after 


that year cnded.: And therefore; it was-refolved, 


Hil. 12 Jac. That where 'an: Information was 


brought in the.Court of Exchequer) .zam pro Do- 


.mino Rege quam pro ſeipſo upon 'the Statute of 


3 Jac. cap. 4- _ _ years forbearance to re- 


+ ceive the Sacrament, alrhough it'was not good 


for the Informer, yet it. was well cnough/as' to 


en7ac. 165. the King, Cro. Fac. 166. Syvedale verſus Sir Ed- 


| 1 Jone# 19H 


ward Lenthall. | | 

By the King's Courts,. The four ordinary 
Courts at Weſtminſter ſeem! to be. here onely in- 
tended ;* For they are the King's general Courts, 
where the King's Attorney may acknowledge or 
deny : -And the words of this Statute beingge- 
neral.(;{cil. in 'any-of* the: King's'Courts ) ate 


left to: the conſtruction of Law; where the'Rule 


is, verba equivora, & in dubio poſita'intelliguntar 
in digniori @ potentiori ſenſu: And in this ſenſe 
ſhall cheſe words *( thei King's Courts): :beicon- 


- trucd in-all-penab Statutes where the: penalcy is 
- to-be 'recovered-:1n a:popular ſuit, Fores' 193. 


Co. 6: 
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Co. 6.19, 20. Moor 421. caſe 581. Cro. Mich, 4 C ar. C6. 19.20. 


146. Cro. Trin, 4Car. 112, 113. Hutton 99. ſothat OM 


a I12, 113. 


the Commuſſioner , who ſits by virtue -of the, jm 5. 
Commillion of Sewers, without being qualified, 

can be ſued onely in thoſe Courts for the forty 
pounds, and not in any inferior Court. 

And, as it ſeems, the Commiſſioner ſo ſitting 
contrary to this Act cannot be indicted for ſuch 
offence ; For it hath been held for Law, that 
when a Statute appoints a penalty for the doing 
of a thing which was no offence before, and 
appoints how it ſhall be recoyered, it ſhall be pu- 
mi{hed by that means, and not by indi&tment ; 
and ſo at was rcſolyed. in the Caſe of Innocent 
Caſtle, who was 1ndicted for acting as a Juſtice 
of Peace, - not having Lands to the yalue requi- 
red by the Statute of 18 H. 6. cap. 11. but was 18 #.6. 15: 
diſcharged of the Indictment, for that the Sta- 
tute had preſcribed another way-of puniſhment, 
viz. by an Action of 'Debt, tam pro Domino Re- 
ge, Oc. Cro. Mich. 20 Fac. 643. And conſonant cn Ja; 
to this was the opinion of all the Judges of En- 
gland, fave three, Mich..6 W 7 Eliz. Dyer 236. 5& 1 ile. 
And yet ſee Crofron's Caſe in Modern Reports 34. 3 Re- 
where there 1s related an opinion of two Juſtices 7 34: 
to the contrary, and that. the Party may 1n ſuch 
caſe be puniſhed by Indictment.. 


KR k 


% 
© 


| ** "Whether the Counteſs. of 


Gen..cap- I- ning 5. for in 


Exodus 18-- 
 ſelleth Moe. his fon in law-to provide ont of all. the people men - 


 Cane-14- . 
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, The ſecond queſtion in wy caſe touching this Statute, is, 
arwick, be a compatible Com-. 
miſfioner within this ph a Fs Aa 

Alt K is uncouth in our Law to have Women Ju- 
ow and Commiſion, and to. fit'in places of Judi _ | 

yet by the Authorities enſting you ſhall-find this a point 
worth.infiſting upon, both in Humane and in Divine lear-- 

ng ems eſss, Chapter the firſt, after the Creation 
of all ather Creatures being finiſhed, the Heavens adorned, 
and the Earth repleniſhed, Gad ſaid, Let ws make man ix our - 
own Image, after our likeneſs, and let him have dominion over- 
#he fiſh-of the Sea, and over all the Earth, and every.creeping - 
thing that-oreepeth-npon the Earth: .So' God created man in. 
his avn Image, in the Image of God created be him, Male and - 
Female created he them.; and ſaid unto thew, Be fruitfull- 
and multiply, and repleniſh-the Barth, and ſubdue it, and 
have: dominion over the fiſh of the Sea, and over the fowt of 
Heaven, andi-oper -every-tiving thing that moveth nyon the 
Barth -. This was the firſt Commiſhan that ever was granted, _ 
andit paſſed under the divine immediate Seal of the Almigh» 
ty,. and extended over the whole world; and by the virtue 
of the ward Dowinamini in the Plural-number, God cou: - 
pled the Woman in Commiſlion with-the Man. . But in the 
xFth Chapter of Exadov, Ver. 2x: Jethro adviſeth and coun- 


-—— 


truth, hating covetonſneſs, and place - ſuch over them to be 
rs of Thouſands, Nik, of Hundreds and-over Fifties 


- > evd Texs;. where by. the word*Mez twice repeated by. Fe- 
thro, this place of Scripture kemed toecxclude Women hot. | 


from. Government, and-the former Commiſſion extended - 
overFiſhes, Birds and Beafts, and neither over men nox wo- - 
men: And-in the firftof the&Corinthiang Chapter 14. it is 
faid by St. Paul, Let-the: wowen keep ſilence 3 the: Churches, 
for it is. not permitted. to them-to ſpeaks. And in Gren- 
dor's caſe in the Comment. fol. 497. Dyer faith, That wo- 
mee could not adminiſten the Sacraments, nor were they per- 
mitted. 


\ 
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mitted to ſay Divine Service. And in-the ſecond Chapter 


of T:zmothy, V. 12. he faith, We ſuffer not the woman to rule 1 Tim. 2. 


over the man ; but this laſt of Ti90thy may be moſt aptly 
applyed to husband and wife. ww 
I remember out of the Abbey Book of Eveſham this 
Note worthy of obfervation, 2zod Alicis Peeres Regis mei- 
ions ſupra modam mulierum nine ſupergreſſa, ſui etiam ſex- 
w &- fragilitatis feminie Immemor, nunxc Tuſticiarios Reght, 
nc in foro eccleftaſtico juxta diGores ſedends, & pro de- 
fenſione cauſarum # adere & etiam contra jaa poſtulare mint- 
ae verebatur, propter ſcandalum petierunt 2 rege in Par- 
lament tent” An. 50 Ed. 3. peniths amoveris but hereby I 


-colle&, that ſhe was not in Commiſſion with the Judges 


Temporal or Spiritual, but was 4 favorite of the King's, 
and took upon her to intermeddle in bufinefles nothing 


concerning her: But whether the Text meant'it,for a Woman - 


to fit Judge in a Court of Juſtice, was contre mwodum mulice 
#74, or becauſe ſhe ſate there to wreſt righteous Judgment, 
I refer to the Readers of that Hiſtory z For Debora was 
Judge of 1/ae!, and Jadged the veophe 
Fudges hath it. Dyer indeed faith in Grendow's cafe, That 
divers Churches were appropriated to Priorefſes and Nunneries, 
whereof women were the Governeſſes, whereby and by the 
faid Chapter of the Corinthians it appears, that women 
might be admitted to have Rule and Government ovet 
the poſſeſſions and perſons Temporal: and Ecclefiaſtical, 
but were not admitted to have caram animernm, nor to 
meddle with the Adminiſtration of the Service or Sacra» 

Tart | 4s | - 
And: for Temporal Governments, I have. obſerved wo- 
men to have from time to time been admitted to the higheſt 
places; For in ancient Roman Hiſtories I find-Exdochia and 
Theodora admitted at ſeveral times into the ſole Govern- 
ment of the Empire: and here in Erg/and'our late :fanidus 
Queen Elizabeth whoſe Government was moſt renowned: 
And Semiramis governed Syria: and the Queen of the 
South which came-to-viſit Solowan; for any thing that ap- 
K k 2 pears 
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pears to the contrary, was a fole Queen : And to fall a de. 
gree lower, | we have preſidents that King Richard the firſt, 
and King Herry-the fifth appointed-and deputed by Com- 
miſſions their Mothers to be Regents-of this Realm in their 
abſence in Fraxce: And the wiſe and renowned Lady Mar- 
Counteſs of Richmond was put in Commiſion, and 
Flumfrey de Bohune Earl of Hereford was by Tenure Con- 
ſtable of Exgland, which is'a-Judge in Martial affairs, and 
he died without iflue Male, by reaſon-whereof the Office 
(amongſt other things) deſcended; to his-ewo-Daughters 
and Co-heirs : ' And inthe rx-of E/zebeth; in-Dyer, it is 


_ helden for Law, That-although this was an Office of Juſtice; 


yet they might-execute the ſame by deputy; for in eruth 
women were unfit Martialiſts to judge of matters of that na- 
ture; and yet it is clear, a deputy doth nothing in his own 


' Name, but in tlie name of his Maſter or Miſtreſs, therefore 


the Martial Court was to be kept in their names: But yet 
F'witt deſcend a ſtep lowers Tt.was adjudg'd in B. R: 


's Car. 1. That the Office of Marſhal of that Court 


well deſcended.to a Feme, and that ſhe might 
execute it-by-herDeputy ; See Hern's Reading 4: 
Anddoth not our Laweemporal and ſpiritual admit of women 
to'be-Executrixes and-Adminiſtratrixes? and hereby they 
have the rule or ordering of great Eſtates, and many times 
they are Gardianeſles in Chivalry;- and-have thereby alſo 


the Government of many great Heirs in the Kingdom, and 


ef their Eſtates-- 

And:in 10 H. 7. aman deviſed his Lands'to be fold by-a 
woman; and died, and ſhe ſold the fame to her husband : 
So by theſe caſes it appeareth-,. that the Commonlaw of 
this Kingdom: ſubmitted and committed many things to 
their Government; yet the Statute of Juſtices -of-the-Peace 
is like to Fethro's counſel to Moſes, for there they ſpeak of 
men to be Juſtices, and ſeemeth thereby to exclide-women; 
But our: Statute of. Sewers is, Commiſſuor of Sewers ſhall 
be granted hy the King to ſuch perſon-and perſons as wy 


#- 
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Lords on appoint ; $o the word perſons ſtands indiffe- 
rently for either Sex; And therefore —_— by the weak- 
neſs of their Sex they are unfit to travel, and they be for the 

» molt part uncapable of learning to dire& in matters'of 'Ju- 
dicature, for which cauſes they have been diſcreetly ſpared, 
yet 1 am of opinion, for the authorities, : reaſons and 'caus 
{es aforeſaid, that this honorable Counteſs being put into 
Commiſſion of the Sewers, -the fame is warrantable' by the 
Law; and the Ordinances and-Decrees of Sewers made by 
her and the other Commiſhoners'of Sewers, 'are not to be 
impeached for that cauſe of her Sex. +- | 


And I conclude here, that although-in'diſcretion'women 
have-beer-ſecluded:as unfit,. yet they are not in Law'to be 
excluded-as-uncapable: : v OI OLLILLES 

If an Infant above the age of Fourteen, and under the 
age of One and twenty be made a Commiſſioner, his Infan- 
cy ſhall be no cauſe to diſable the' Laws made: by him; - 

young Daniel was Juige over both the Elders. And jt Lit- 
tle Brook, fol. \ The caſe-is, a Parſon or Prebendary 
being within age made a Leaſe for years of his Benefice, and ' 
wool) but could'not after avoid it for his Nonage, for ſee- | 
ing the Church had made him of full age to diſcharge the'ſpi- 3 
ritual Office, - our Commonlaw thought 1t fie to inable hiny ; 
to diſpoſe of his wee ren : and in 2T Hi7.- fol. 12: and 21,2 7. 
13.'the caſe is put by Bridges, -and confirmed by Juſtice Sy/- 
liard, and was not denied by any; thatan Obligation made 
by a Major:and Commonalty, Dean and Chapter, Abbot 
and Covent, ſhall not-be avoided'for the Nonage' of the 
Major, Dean or Abbot; yet all theſe ſerve in-place of Go- 
vernment, howbeit in the ſaid matters their Nonages ſhalt 
not impeach. them :.. And in the-third of 1/azab it is ſaid, /1%.”3, 
will give them Children to their Princes, and-Babes to rule-o« 
ver ther; noting thereby an unfitneſs in them to govern, 
but that debarred them not of the place : and of this matter- : 
this ſhall faffice. | | 

But now admit, as oftentimes-it falls out, ' that Commiſo - 

fioners ſhall fit:in the execution of this Commiſſion of Sew- - 
; ers,” > 
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6H. 8. 


23H.%. 
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ets, which haye not taken-the Oath, which have not Lands 


. of value; or which is-not a free Citizen, and yet there be 
+ Ordinances, Decrees and Laws: made at thaſe times 3 Now 
_ whether thoſe Laws and Ordinances ſo made by-a difabled 


zommiſſioner be-void or not, is the queſtion 3 or whether 
the diſabled Commiſſioner ſhall onely undergo the penalty 


the tine 
'Per fors 


Comme ond all Prefeverentc. on Arenſations bed avd 
preſented before any ſuch Commiſſeowers, be utterly woid and 


F none a | | | 
But this Statute is in time expired long ago, and there- 


. fore it is no interruption to our C fhoner 3 for al- 
Bangh the Statute of 23 H. 8, which I read on bath a 
Ie 


in it in effet, That all and every Statute and Ordi- 


nance heretofore made concerning the Premiſſes, made in the 


. #inee of the ſaid King, or of any of his Progenitors, not heing 
| _ to that Statute, ſhou}d ftand: in force; yet theſe 


words,do not ſet on foot a; Statute expired in time, as that 
of 6 H. 8. is: Alſo inthe aid Statute of 13:E/z. if a Ter- 
mor or Leſſee for years be in Commiſſion, all -Laws made 


. which concern-Lands whereof he is. a Farmer are void as to 


him, vide ates. RET 

But-to relie on our Statute of 23. 8. in my opinion it 
doth not avoid: any of 'the Laws and Ordinances made by 
difabled Commiſſioners, but doth onely infliq'the puniſh- 
ment .and penalty of Forty pounds. a piece upon every of 


. them, for every time they or any-of them ſhall fit in or 6- 


bour 
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bout the execution of this Conmiſtionz yet it ſeemed in | 
the caſe de- Jure Regis Ecclſraſtico, That whereas 'the Sta- Cafe de Fure 
tute of 'firft of EFzabeth authorized the Queen to grant —_— 
Commiſſions to natural bom Subje&s, that if ſhe had gran: 
ted "4 ſame to an Alien, the aQts done by him halt boon | 
void 
- But now my cafe proceeds to the next point or ſtep, and 
that is touching the Law and Ordinance made to raſe the 
faid Werez I inſerted this clauſe'in' my: caſe, becauſe I had 
not formerly occaſion or fit opportunity'to trearof the Lets, 
Impediments and Annoyances which be contained withiri 
this Seatute of 23 H. 8. and therefore Þ took this occa- = 
_ to- cloſe. up this daics Exerciſe with the Diſcourſe of : 


"I, Streatns. vl 
__ 2. Mills. a 
Theſe - by - name |.3. Bridges | And the reft muſt * 
are ſach Impe-| 4. Ponds, © | becompriſed with- 
diments-and-Am-|'g: Fiſhgarths: in theſe general ' 
noiances as this| 6. Mildams.- F words' ( videlicet) © 
Starute ſpeaketh 7» 'Locks. © - Other like Lets and 
| 9. Hecks; and | | 
10. Floadgates. | 


And the mu _ up in Magna Charts, Megn. Chart, 
cap. 23. Onnes kjdelli deyonantiur decetero perites per Thame- ©; 23 
fame. Medweyan &- per totars Anglians riff per coſteran ma- rem 
riy-; what this word kzdellum fignifieth appeareth by the ti King's Ked- 
tle of that Statute, which is Weres. | a ts 

| Thi next Seatute to this is; 25 Ex. 3.: cap. 4.: which doth 13 #7: 35- 
ena, That af M51, Weres, Stanks, Stakes and Kitttels which 25 Ed. 3 
were levied and-ſet in the tine of King Edward (that King's 
Grandfather ) and after, whereby Ships and; Boats-were- dj- 
fturbed, -. 


45 Ed. 3 


. onely ſuch as were ereQed in the time o 
. and fithence, : becauſe thoſe ſeemed to be ereQed without 
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ſburbed; that they o__ not paſs the Rivers as they were won, 


\ ſhould be cut and pulled down without being relevied.. 


The faid firſt Statute is genera); that-all Weres ſhould be 


a 


- put down but: by the Seacoſts, /yet[this word (AZ). are inz 


tended of ſuch onely. as were erefted' without lawfull War- 


rant; and the ſaid Statute of. 25 Ed. 3. doth explain the 


generality- of the- ſaid former Statute 3 For thereby it ap- 
pears, : That Weres ereRted' in. Navigable- Rivers where 
Ships and Boats were:-wont to fail, ſhould:be exyicped; be- 
cauſe they; were a hinderance to;Navigatian - but-this ex- 
tends;onely to navigable Streams which thave been navi- 
gable by uſc and cuſtome 3 and it is manifeſt by this Statute, 
that theſe. Weres which were ſo to:be pur down. muſt be 

Edward the Firſt, 


lawfull authority.z and being but exeQed in thoſe times, 


| ne had not the countenance. of cuſtome and preſcription 
coſt 4 


ſtrengthen them. WP - 5 

The next Statute in time is that, of 45 Ed. 3. cap. 2. 
which-confirms the ſaid Statute of 25-Ed. 3. and then ad- 
ding thereto, that if any ſuch annoiance be done, it ſhall 
be pulled down; and that he which ſhall relevy ſach an- 


 Nolance, and be thereof duly attainted, he ſhall incur:the 
_ penalty of one hundred Marks to the King, to be levied by 


the Eftreats of the Exchequer 3-and the penalty is thereby 
given for the inhauncing of ſuch Weres, Mills, Stanks, 
Stakes and Kiddels':' This Statute is in part a confirmation 
of the ſaid Statute of 25 Ed. 3. and-in other part thereof it 
is a new. AQ'io theſe Points... :; - 17 97; 1 

_ Firſt, In the forfeiture of, a/bundred Marks, 6.0 
. Secondly, -This-is the firft- Statute in my opinion made 
againſt inhauncing of ſach things which are counted an- 
noyances. 


_ © And thirdly, -It gives aheJlike penalty againſt him which 
' ſhall relevy the annoyance, as againſt the Inhauncer: And 


becauſe this Statute- depends: upon -the ſaid Statute of 


25 E4.3. it extendeth therefore but to navigable —_ 
e 
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The Statute of 1 H. 4. cap. 12. 15-2: Statute. in, th:ſe 
Points of great-conſequence, and it: doth. alſo. confirm the 
faid"two/fornier Statutes of Ed. 3; and doth. therete allo 
make additions in theſe infuing Points : 
Firſt, That Juſtices ſhould be afligned to. farvey. and 
keep the Waters and great Rivers, and to corre@& and amend 
the _—_ as'well by &vey,; "_— —_ ictetion, @s 


| "Secondly,: To ſurvey the Wetes, Mills, Stanks, Stakes 
and" Kiddels in old time made! and levied before the time 
of Ed. the Firſt, and them which they: ſhould find; too 
much inhaunced or ftraitned, to corre&, pull'down-and 
amend; / ſaving always 'a reaſonable ſubſtance of Weres, 
_ Stanks,! Stakes and Kiddels ſo: in old time'made ard 
evie 

Thirdly, And if any ſuch anNOYANCES of Weres, Mills, 
Stanks, Stakes. and' Kiddels'of ;and-ſtraitning in 
old time made and levied;:be -andawarded: by 
the faid Juſtices to; be pulled rs armended,::be that 
hath the Freehold of the ſame ſhall make thereof execution 
at.his own coſts within half a year after notification thereof 
made, upon pein. of a hundred Marks; : —_— yp onrRs 
relevy,\ or inhaunce or. ſtraitew-them'ag 

ment, ſhall forfeir one hubdied Marks Noche Kings: rob 
paid i into the Exchequer." 

Fourthly, And' he which: ſhall find: himſelf quiere by 
excecution- or otherwiſe in this behalf againſt right andties- 
fon, he may purſue and have right. - 

Firſt, by this Statute'T colletttheſe matters z Firſe if that 
a Were; Mill, Stank; | Stak&or Kiddel'be newly orof late 
years-buile and eretted in any-Streains without warrant or 
lawfull authority , the ſame may be: cauſed to be pulled 
down” by 'Order: of the Commifiioners tof Sewers, at the 
coſts of the Patty whicl erefted:theſame; :'-1!1 57 [124i | 

Secondly, If Weres, Mills, Stanks, Stakes or. Kiddels 
have ſtood and'been tine 'out. of memory in Rivers or 


Streams, and fo have warrant _ cuftome and _ 


f. 


2, 


2. 


Feftura Quarta:. 

tions, | theſe may-not be cut- up or pulled down byithe- 
@onimiſfioners of -becauſe long uſe -and cuſtome, 
which is a Law-of this Kingdoty, hath-eſtabliſhed. them... - 

Thirdly, If thers have _ Weres, Mills, Stanks, Stakes 
or Kiddels time out of memory in Rivers or Streams, which. 
of late years have been inhaunced, inlarged, or otherwiſe 
exceeded the ancient (ize and accuſto compaſs, the ex+ 
cels in thoſe caſes-is onely to be abated and pulled down; 
ur {6 far as:the ancient ſize did'extend-to is not to be im- 
peached :-For the words of the ſaid Statute be, Thet there 
be reſerved _ the reaſonable ſubſtance uy in old Fimes 


-Arid in my opinion the generality of the: ſaid: Statute-of | 
Magns Charts, cop . 23; is reſtrained bythe ſucceeding Sta- 


tates, if.the expolition ſhould bave been as large as the lets 
tor-is. 

 Anditheſe three diſtin&ions do fully declare the true: had 
{of the ſaid preceding Statutes.  »: 

Then nextin order-of time is the Statute of. 4. H. at £1.18 
which reciteth,' That by Weres, Stakes and Kiddels in the 


water of Thames, and in. other. great Rivers through the 
'Redles;: the common paſſage " of Ships and . Boats be diftarbed, 
and mach People ontads .and alſo the young fry of Fiſh tle- 
Firozed; and againſt reaſon aud given to. Swint to eat.; 
* Therefore this Statutecnats, That.oll former Statutes Fheveof 
wade be holden;- kept and put in execution.. 

Here be two things which none of. the former Statutes 
ea bu periſhing'of the King's. Peop! 
Ti, Is E:3 S. 15 

The:other the NECN ofthe fry nples. which were 
eccafioned þ Lo oingin] theſe Woe Mills, exc. Yet 
theſe are-b Arg ren are otherwiſe provided for,. and 
be not pertinent-to theſe Laws of- Sewers : And therefore 
C= pu them over without my other.farther pnſos 

red 

The Statute of-1 2:5. «: cap. 7. doth confirm all the Gd: 
| former Statutes. made againſt. Lets, Impediments and An- 

NOYANCES.z 3 


Leflura Quarie. 
'noyances; And doth'farther enaQt, That if contrary to the 


award, rule or judgment. of the Commiſſioners made according 
to the Statute of 1 H: 4. it be found; that any Werts, Fifh- 


 garths, Mills, Mildams, Locks, Hebbingwerer, Stakes, Kid: 
dels, Hecks or Flondgates be trade, levied, inhaunced, ſtrait- 


wed or inlarged againſt the ſaid Statate, the Offenders therein 


contrary to the aforeſaid award, rule and jug ment being wav 
ned by the Sheriff or Under-ſheriff of the Countj-upon- a $cits 


facias to that. purpoſe direFed where thoſe Annozances. be, . and 


within three months after ſuch: garniſhment do not wholly a- 


mend, break down and avoid the ſaid making, levying and 


or. 
every month one. bundred Marks, the one half to the | Ka . 
the other half to the Party that will ſue. _.. KEY og 
It- appeareth that - this. Statute ſpeaketh. of Milldams, 
Lacks, Hebbingwezes, Hecks and Floudgates,, which.the 
other Statute never ſpeaketh of; 1o.1n.cxtent Giexoog Whafh 
moxe inlargment-:- And in my opinion.all the farefaid. Sta- 
utes did. extend onely to navigable Streams and Rivers, 


with Ships and Boats. 


Ia Leffee for years! of Lands'or: Tenements 
where any ſuch Nuſance or Annoyance s'doth 
continue itz. he is within the latter clauſe of this 

"L#F2 


Statute, 


© 25H 


' 


—_ Peffurd Ouarra: 

Statute, Es hit was Lanes eto rime ; 
| a mnay law &.an 

F- ' ich | us rm ee 148 She ror pe 

4 an 7a454 Bren and" fddor, (Cro."Mich."17 Jac. 555. And 

| Aa20þ- may.be puniſhed for'the continuance of it; Leo 
uard 2-3: Waſbbourn werſus Mordant... 


- Tn ie Tenth Rip of Sir Eawerd Cook, the caſe of Che- 
Per Miihis iſ ſynod Joo Br as inſueth, (I n 
C or. an font ir # ver of Dee, in the City 

Cleter | £4 poor Rive 3 ereBed. or the. Ko melrevane 


< others \of the Subj eds, 
Decre oPrhe © 


; rh 51 were of late b F-4 the 

ets of- Sewers ordered; That a 

breath therein. of "Fen Abods of Pearthes ſhould'be made; 
_ y or Miltank as broad. - por of all -par- 


\drefted* | oFE# thefitft;- and-{o'hadcon- 
tinyance ' ithout any i hayrcing 6r exaltition? Atidiwhe. 
cher this Decree" ted by any-of the aid Statutes. 


or nor,” was the queſtion," ich war referred by the Lords 
of theCoi nſelto the two'Chief ge Fleming ME Coor, 
pil 4 theLord Cl < 


and the of Þr 

Siifoh, © 'That the | Derfee'y, 
the faid Statutes 3 for"they fad & that we two'Sta 
2FEg. 3: and 45 Ea: 3: extended but to fuch Im w dim: 

af were ſt up and-ereted in the time-of 'Ed. 2 and:-If 
_ arl&t reraiy theStature'of 'Mag: Obay- red th 
5 reſtr; : +W6 Sthtutes';/ And'that the Stirate- 
of FH 4 extended tofuch Weres, Kiddels, e*+ and other 
Lets as were eredted before the Reign of- King Ed, the firlt; 
and which have been-inhaunced and exalted fithence, and 
| CO I OT Ro rg aig in- 
"And the Statute pl 2 38.8. 8. which [ Pi read on on. "ia 
not alter the former.Statutes | ia theſe points3; But provided, 
| That. 
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That all and every Statute, A& and Ordinance heretofore: 


made concerning the Premiſſes in that AQ recited, not be. 
ing contrary nor before then repealed, ſhould ſtandithen 


in force: But the faid Judges did hold opinion, that all the - 


Report to the Lords of the Council. 


The Commiſſioners of Sewers ordered that 
7, S. who had a certain: Mill hould make the 


ſaid Statutes ſtood unrepealed, and accordingly made their 


holes of ts Floudgates of a lefs ze, than'they 


were before; and-the order being removed by 
Certiorari into-the King's Bench, yt was moyed 
to be'quaſhed, for. Jon Ic did.not appear: by 
donkey what ERareF. $.'had in the Mill: * But 
che Court held it to be well enough, for. that c- 
very one.who 1s owner,of a Mill, ought to re- 
pair-the Floudgates, whatever Eſtate he hath ini. 
the Mill. - 2. Another obfe&tion was, - that the 
Commiſſioners had no:power to make any ſuch 
alteration in, an ancicnt Mylt,. as this ſhall be- 
preſumed to'\be;- and it 'doth -not-appear thar 
there hath been any'inlarging of the Floudgates 
ſince the Mill was firſt ere&ted; But 1t was an- 
fwercd by the Court, . that jt ſhall not be inten- 

ded to be a Mill before the time of E.-1.. and if 
it were-not; the Commiſſioners had power to 
ftraiten or inlarge the Floudgates,. according: 
to the caſe of Cheſter. Mills, andthe Courecon- 


firmed. the order, as to that Point;- Siderfir 1; Siderfiongss- 


x 45: | | 5409" EIA 
"> There be many private Statutes made for the abating pri-- 
vate Weres in ſome Streams. which are-not within wy intent 
Wo 5 #1 to- 
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Lefura Quarta. 
to recite, . farther than:by naming of them, - becauſe I-take 
- it they are not confirmed by the Statute I read nz As 117. 
cap.5. Southampton: 14 H:8: cap.13-23 H,8..cap.18. Havens: 
25 A 8. Cap.7.' for killing Fry of Silmons, 27 KH. 8.-Raſtai 
Havens 9, 10,11. | | SN 
In 19 Facobi Regis there was a great Cauſe-depending in 
the-Courc of the Dutchy at Weſtminſter, between Benedit# 
Hall Elq;, Plaintiff, and John Maſon, Cog Hon, and 
Thomas Powel, Defendants z which was in effe& as follow- 
eth, That Queer Mary was ſejſed of the Manor of Monmouth, 
with the Appurtenances in that County, ani of a'Free fiſhing in 
the River of Wye, and of a Were and a Fiſh-yard there, 
which were erefed in the time of the ſaid Pueen, in the place 
where an old Foundation-of an ancient Were did'\ftand > This 
Were had been letten by the ſajd Queen, and alfoby Queen 
Elizabeth,ander the Seal of the ſaid Dutchy by yeatly'Renes, 
and 1b there were. ancient Prefidents ſhewn, in that-Court 
whereby-it appeared, that-the ancient Were there. had 
been lettenito:Farm by the Earls and' Dukes of Lazcaſter, 
and by the Kings and Dukes for .a long time for' yearly 
Rents: So that it was manifeſt that it was an ancient Were 
time out of memory: And this Were and Fiſh-yard, and 
the profits of filking were letten by the King's Majefty that 
now is under the Seal of the Dutchy of ns 19 in.the 
Tenth year of 'his Reign, to one John Abrahal-Efquire, 
for One and Thirty years, for and under the:yearly Rent of 
Six Pounds thirteen Shillings and four pence paiable to his 
Majeſty his Heirs and Succeſſors; And the faid Abrahal be- 
ing ſo thereof poſlefied; did afterwards in the Tenth year 
A the ſame to one William Hal, Eflq; by reiſen-whereof 
the ſaid Wiliam Hall was thereof poſſeſſed; and in the 12th 
year of this King, made his laſt Will and Teftament, and 
did thereby ordain the complainant his Executor, and af- 
' ter died; by'apd after whoſe deceaſe the Complainant came 
to be poſſeſſed of the ſaid Leaſe and Term therein to come; 
and in the- Nineteenth Facobi Regis, the Commiſſioners of 
pewers in thoſe parts cauſed a Jury to be pneny and 
_ worn, 


| Leflura Ouarta: 
fworn; touching this Were and Fiſh-yard and/gave'therein 
a Verdid& to this effeQ 3: that is, That Benedi Hall the Comes 
plainant was poſſeſſed of the ſaid Were, called Monmouth Were, 
upon the River of Wye, which was exceſſive high and hurtfu0, 
and was an Impediment to the common paſſage of Boats, Barks 
and Ballangers. up, and: down. the ſaid River, and by means 
thereof they, could .not paſs but in great danger, which if the 
ſaid Were were: not, Boats of two or three Tuns might paſs the 
Rzver-4-and that the ſaid Were had beer the death and drown- 
ing of oneof the King's Subje&s, and is the cauſe of the ſcars 
city, dearneſi and want of Salmons,. and other. Fiſh within 
the ſaitl River, by reaſon many of them were taken in Gins 
of. the ſaid Were, when they were. out of ſeaſon, and that the 
Same was a'great 'abuſe; wrong, enormity and annpoiance #0: the - 
whole Conntrey. To heed: , Ew. | 
Whereupon-the faid Commiſſioners made an Ordinance 
ar Decree, : ſetting-forth thereby in effe& as followeth,. That 


whereas it did appear to. thew, as. well by the examination of 
Witneſſes, os by the ſaid Verdi of the Jurors, and by their 


view, that the faid Were was a great Let and hinderauce to 
the common: paſſage of Boats and: Ballengers up and down the 
Rzver, indaugeriug of the lives of the King's Subjei#s, and” 
_ tothe deſtrution of Fiſh, as the. Salmons: and- Fryithereof'; 
They therefore ordered. That- the ſaid Were ſhould be over- 
thrown, and that the Timber and Stone thereof fhould be re- 


moved, whereby the Chanel Should be cleared for: paſſage of 


Boats 3 And accordingly did direQ. their- Warrant under 
their Hands and Seals to the Defendants, authorizing them - 
thereby to overthrow: the ſaid 'Were, which they-perfor- 

med accordingly :.and all this matter of the: verdi& of the - 
Jury, and Decree of-the Commiſſioners: were ſet forth at 

large in-the Defendant's. Anſwers:z . and after. examination + 
and publication of: Witnefles, the Cauſe came to be heard: 
in the ſaid Dutchy-court before Sir Humphrey May, Knight, 

Chancellor of the Datchy; Sir Joh»: Denham, Knight, one - 
of his Highneſs's Barons of. the Exchequer, . an Aſhſtant to - 
that. Court, and.Sir Tho. Chamberlain, Knight, one of the - 


—_ 
- 


263 


By Lefturs Quarth. 
fourteen ary another Aſliftant of the Gd 
tt, and: Bir Edward Moſley, Knight, Attorney of the 


| faid*Court,:: who were of opinion,- That the faid Were be- 
ing an ancient. Were by preſcription and-cnſtome, it ought 
not to have been overthrown by the Decree of the Commiſ- 
fioners of Sewers,-and that the faid verdi@ of the Jurors was 
defeQive; becauſe though they preſented-the ſaid Were'to 
be over” high and inhaunced, : yet" in regard” they did-not 
It iriqu27to nor in que _ the {aid Were was in- 
:haunced above the ancient aflize, therefore they-eſteemed 
the ſaid Verdi& of no validity. Ab 2d. xv 
©"Bur*now'it comes next'in-time-and' turn'to declare my 
opinion tonching and concerning Bridges, Mills, Mil-dams, 
Mil-ariks,” Floedgates; Hecks, Locks and 'Hebbingiwer 
which in the ſaid Statutes be ſet forth for Lets, Impediments 
and Annoiances, wherein'they are to receive their Expoſi- 
tion according to the [faid cafes of 'Weres, | withourt-other 
diſtinionss for if they-have had: cominyancetimeonr's\ 
memory,” then are'they the proper and petuliarInhetitances 
of the King, or of his SubjeQs, allowed: by ancient-Ci- 
ſtome, confirmed by long-uſe, and to remaix eſtebliſhed 
without overthrowing: or: deſtroying: But; if they have 
been inhavinced or inlarged over their ancient'and accuſts- 
med aflize, ther the infargement and'excehs is onely tobe 
abated; and no ye eb roo - on 4. ſaith,"'7hae 
there muſt be left ſufficient ance of the ancient.+ And 
if pre tb Ht Joe Stake, Floodgate;: Kiddel, or-o- 
ther thing have of late been-ereted on'the Rivers, which 
is' an-anfioiance or hartfull, then the' ſame may be ordered 
by the Commiſſioners to be abated, overthrown, -deſtroy- 
ed and pulled down, becauſe the fame was ereGted: without 
Jawfull warrant or authority: And fo as I take it, 'theſe few 
diftinQtions do fully declaremy opinion touching thoſe mat- 
ters, 4 * ; 
The Statute of 23 H. 8. which T read on tovching and 
concerning Lets, Impediments and Annotances, hath theſe 
words in 1t in effe&, Ard the Commiſſion giveth _— fo 
Edmond 


"<= 


no ed ALS 


-Lectura Quarta. 
Edmond Lord Sheffield, Sr Philip, Tyrwhit, Sir Nicholas 
Sanderſon, Knights and Baronets, Sir Richard Aurcots, 
Fir ;John Thorold, Sir Jolin Read, 'Sir Charles Bouls, Sr 
Ralph Maddiſon,: Sir William Hanford; Szr. Francis South, 
Knights, Thomas Tyrwhit, John Bolles, a»-d Nicholas Ha- 
merton, Eſquires, ' whereof the ſaid Baronet and Baronets 
were of. the Quorum,. to ſurvey the Walls, Streams, Ditches, 
Banks, Gutters; Sewers, (oats, Calceys, Bridges, Trenches, 
Mzls, Mildams,. Flondgates, Ponds, Locks, Hebbingweres, 
and other Impediments, Lets and Anmoiances, and the ſame 
#0 cauſe to be made, correFed, repaired, amended, put down 
or. reformed, as cauſe ſhall reqvire, after their wiſedoms and 
Hiſecretjonss - and therein to ordain and do after the form, tenor 
and effe} of all and ſingular the Statutes or Ordinances, made 
_ the firſt day of March, in the' 23d year of H. 8. tou- 
ching the. Premiſſes, or any of them; as alſo to inquire by the 
DOaths of honeſt and lawfull Men of the ſaid Shire or Shires, 
Place:or. Places; where ſuch defauits or anpnoiances be, as well 
within Liberties as without, by whom the truth may-rather be 
krown through whoſe defanlt the ſaid hurt and damages have 
happened 5. and who hath or holdeth any Lands or Tenements, 
or Common of Paſture, or profit of fiſhing, or hath or may have 
a3 hurt,loſt or diſadvantage by any manner of means inthe 
ſaid Places, as'well near to the. ſaid Dangers, Lets and In- 
pediments, 4s inhabiting or dwelling near about the ſaid Walls, 
5%, and Impediments aforeſaid, and all thoſe Perfons to 
tex; afſeſi and diſtrain. |; '' © | i iis 36 300 545% 
- Ja @ former ,clauſe-of; this; $xatute,, . the: Commiſhqn, gl- 
vsth -power. t>:furvey{the; Walls, Banks,  Ditches, Gur 


- 
8 


ters; Sewers, ; Goats,: Calgeys, zBridges,r Streams: Ia which 


Clauſe-theſe. as -neceflary, Defences are ordered. to .be-xe- 
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kited: 8:Jo6t9 add ens$;2 igdelzcet, Streams, Mills, 
Bridges, Poais;:iFiſhgarthy,. Mildams,, Lacks, Po] bogs 
warts; Hecksand Floudgates; 'So that by theſe.two, Clau- 


ſes, the firſt ſort were to be maintained and not deltroyed, 


Matt M m an 
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| andthe ſecond ſort ſhould have been deſtroyed and not re- | 


paired. 

"Ana if theſe two firſt Clauſes had been alone, then the 
Commiſſioners' had been bound to maintain the one and 
deſtroy the other, without any tolerationz but then came 
3n the ſaid third Clauſe, which is the Clauſe of moderation, 
and therein as well the Defences, as the Lets-and Impedi- 
ments, come all in one clauſe promiſcuouſly put together 
and ſo the words (amend, corre@, repair and put down) are 


therein referred to them "ally ſo as in my opinion all De- 


fences, as Walls, Banks, Sewers, Calceys, Goats, &+c. be not 
to be maintained, becauſe in trad of time ſome may prove 
unneceffary and unuſeful}, which for that cauſe may be pul- 
ted down: fo all Mills, Mill-dams, Floudgates:” Weres, 
Stanks, Stakes, Kiddels, and ſuch like, are not to be put 
down and overthrown, but ſuch asare ancient and are there- 
by grown to be the proper Inheritances of men, and fuch a 
fo which are uſefull and neceflary are to be maintained, 


kept and: repaired; for in ſome great Havens and Ports, 


reat' abundance of Piles and Timberpoſts are ſet in the 
aters to ſtay the rage, force and vielenss of the Waters 
for the ſafegard of the Port and Haven. 

It were a very ridiculous expoſition of this Law, tourge 
the Commiſſioners: to overthrow thoſe things 'which are 
helpfult, and not hurtfult 3 for this Statutedid foreſee , that 
theſe Mill-dams, Stakes, Stanks, Floudgates, Weres, ec. 
were not at all times and itn all places hurtfall, and =_ 
fore was the faid Clauſe of the Statute inſerted, "which 
the Commiſfioners power to put down fuck as were 
and Atinoyances in truth, and where they were uſed for 
firengths and were of good ufe-to:maintain the fame : And- 
this conſtruQion I take it is fully maintained by this Statute, 
, butmore eſpecially by the Statute of 7 Jacobs, c. 20. where 
Peres, Piles, Jerties, and the like, ſet r fortifications and 

are exprefly ordered to be maintained. - 


\ And upon this par of this Law 1 do collet theſe infuing 
bIs | 


Firſt, 
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Lefiura Quarta. 
Firſt; That if one do ere&t and build a Were, Mill, 
Mildam, or other thing on a River navigable, to the hin- 
dezance of Navigation-3 or-if there was an ancient Were 
which was inhaunced of late years, the Commiſſioners of 
Sewers are to order him that did ere@ the one, and he which 
did inhaunce the other, to pull down the firſt, and to abate 
the exceſs of the other at the coſts and charges of the Owner: 
and if he or his Aſſigns or Heir, ſhall contrary to the De- 
cree, Order or Judgment of the Commiſſioners, after the 
. fame hath been reformed, relevy the ſame again, or do con- 
- tinue the ſame contrary to order, the puniſhment of one 
hundred Marks is to be impoſed upon the Offenders, as 


by the Statute of x H. 4. and 12 H. 4. formerly appeareth.. x. 4; 
Andiif one which is a Stranger of his mere malice or own 12 4. 4 


wrong doth pitch down Piles, or ſet down Stakes in the 
Rivers and Streams, he is to be fined or amerced for this 
offence, as the caſe ſhall require, and he is to be ardered 
to remove the Nuſans at his own coſts and charges ;..and. if 
it cannot be found out who did the Nuſans, then the Com- 
miſſioners of Sewers are to order thoſe to remove that An- 
noyance which in all likelihood are to ſuſtain moſt dama 


thereby, Et ita faFum fuit, in 42 hb, Aſſiz, plac. 15. and 42 Lib. Aſhe 


this Statute extendeth to Rivers and Streams navigable, as 
well as to ſuch as be not navigable, for Nuſances ei- 


ther in the one or the other are within the co- 
nuſance of the Commiſſioners ; as was reſolyed 


in Hide's Caſe, Style 60. But a Nuſance in the 5» 6: 


High-way, though occaſioned by-the penning 
up of water 1s not within their conuſance, nor 
have they any power to meddle therewith ; or 
with any N x7 Mook in the way ;. And this was the 
Caſe of. Hide, who was indicted before Commuſ- 
fioners of Sewers for that by reaſon of the pen- 
ning up of the water in the Riyer at his Mill, 

| M m 2 the 
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 Leflura Quartd. 


"4 
_ 


the, Banks were. ovcrflown., and. the Highway. 
annoycd-; . And the Indiftment being removed 
_ 1ato-the {King's Bench, was there quaſhed for: that 


" And touching the removing of Nufances, I ſhall put the 
Commiſſioners ; Irephor thn raled and adjudged in our 
Books of Law which oe ty eo the purpoſe of the inat- 
ters and things T now treat of. foul ion I 427; 

" Tn 32 E4:3. fol. 8. an Afhze of Nuſans was brought by 
#: againſt B. for that B. had made a Trench over a River, 
and drew away thereby part of the Waters and Stream ano- 


+ * 1 ther way than tit which it Uid' formerly vſe-to'run 3] and 


o% ok £ 
- 


| *$rowpig ad furroupding 6f | 
; the's 


09-Ed, 3: 


thereby ſurrounded che G : = 
. for the Plaintiff; © ahd it was adjudged', that the Waters 


ſarrounded che Grounds'of 4:and the Aﬀfize paſſed 
fhould be removed! into (the ancient Current' and Chanet 
the Coſts bf the'Defendant,”and/the Phintiff recovered 
bi Gr By yuod defendens'capiative: oor of whith cafe I 
obſerve + & thmps: 4 Sons $243 i DS 4:4 J Ne = 4 DUGHH F 
**Firſt; Though an Affize was' a private Ation,* yet the 
Nuſans was tan querenti quam populs to the Plaintiff, - for 
and fi g of bus Groyndsz "ro the people, 
m changing or diverting rhe'anctent courſe of the Waters, 
fo:that.for the people:the offender was ordered to reform 
the Nuſans,. to: the King he was fined, -and the Plaintiff for 
his own private wrong recovered his damages, :.. .._ .. +. 

In T9 Ed. 3.-/ib. Aſſrze, plac. 6. A Preſentment was faund 


- 


by Jury before Commyſfioners, - that certain perſons by-name 


had curned the corurſe-of the: River: of :Eee,: which is there 
termed-the Kings Stream, ; and mans from Ware to Waltham, 


Stakes therein, , by means whereof Boats and Ballangers w 


and ſoito Londox, rand had fixed. and pitched Piles and 


ErE 
hindred'irt their pallages np anddownthe River, and frpon 
this Preſentaient 5055, awarded; that thoſe perſons whi 
were: preſented by name, and which: had done part of the 
Nuſans, ſhould.reform the ſame. and becauſe, ſome of th 
parties names could. not be.difcovered which had:done 6- 
his © "2&4 TEA ther 


Lefura Cuarta. 


ther part-of the faid:Nufans, It was. ordered that the She- 


riff ſhould be commanded by Writ to bim to-be direed to 
reform that part of the Nuſans, taking therein to his aſh- 
ſtance thoſe perſons who had Grounds next adjoining; And 
quod defendentes ſont in miſerecordia dow? Regis, becauſe the 
Nuſans was not found'to 'be.done by force. 

In:19 Ed.3. fol. 23.'in the Aion upon rhe Caſe for a 
Nuſans done, the Judgment 1n' part was, 'Fhat-the Nuſans 


269 


ſhould be removed: &'0:#: oct concordat,/ 7 H.:4.'8: upon'y x. , 


theſe three caſes I obſerve: 


That be the Action private or popular, always one part 


of, Judgment: was, That'the Nuſans ſhould be removed-at- 


the-coſts:and 'charges-of hitm'or them which'did-it- -- © 
-- Therefore theſe Caſes do fully-maintain'my Opinion for- 
merly delivered: And although in-all the ſaid Cafes it ap- 
peareth,: that:there was a legal courſe taken to remove'the 
Nufances;/.yet. there is: another: courfe allowed: of by the 
Law, and:that'is' by abating of the Nuſance, tn'pultivg of: 
cutting the. ſame: down 3- andthe Law is-exptefs fo in the 


point in. 9: Ed. 4; fol-35: \as-if it be'a Nuſance'done to F.S.'s £4. 4 


he or-ſome.other'by his:dixeRions'may:overthrow-the Nu- 
ſans; 'but-if it: be done ad #ornmentum populi, as in the-high 
or royal Streams, then any Perſon-prejudiced-thereby may 
abate the fanie;{5 3:1 hoe 05: 000014% SIT 20 ; 
- The Statute of 23. #. 8. 5. doth'not extend, 
nor give authority to the Commuſſioners of Sew- 
ers to reform the great hurt and nuſance by rea- 
ſon of the fand rifing out of the Sca, and dr 
ven to Land by Storms and Winds, as was de- 


clared by Parhament Stat. - Mar. Chap. 11. andre. m. 


therefore by that. Sratute,- there was a ſpecial pro- 
viſion to 'enable: the Commutſioners of [Sewers 


for the County of G/amorgan toretorm.che. ſame, _ 
Co. 4. Inſt. 275, 276. But for all other Counties 4: 275, 
HOON * 396 


: Ditches, in all Places neceſſary. 
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| Lefura Cuarta, | 
in England and Wales, the-Commulſioners 'of 
Sewers have no power to meddle therein.  ' 


To make a Stream navigable. 
T)UT it hath been objeQed to me by way of Interoga- 
LI tion, Can the Commiſſioners of Sewers make an un- 


navigable River or Stream to become or to be-made navi- - 


gable by theſe Laws of Sewers, yo or no ? Touching which 
I ſhall deliver tny Opinion as followeth : / 

If this could have been done by the Commiſſioners of 
Sewers, then what ſhould it have needed to have procured 
Ads of Parliament for the doing thereof, as 9 H. 6. cap. 9. 
to make the River of Lee navigable; and 6 H.8. cap. 17. 
a Statute to make the River at Canterbury navigable z and 


in 31 H. 8. cap. 4. to make the River of Ex near Exeter 


navigable : and 27 Eliz. cap. 20. to make a River navi- 

eat Plymouth; and in 3 Jac. cap. 10. for making Thames 
navigable in the Counties of Oxford, Berks, Wilts and Glo- 
ceſter : Theſe in truth are good Arguments, but not con- 
vincing Proofs ; for I am of opinion, that if Streams can- 
not be made navigable unleſs there were certain Mills, 
Weres, Stanks or Kiddels removed which be the Inheri- 
tances of private Perſons, and have had continuance time 
out of memory, then direaly the Commiſſioners of Sewers 
have not power to raze or impair theſe by the removing 
thereof, to make the Stream navigable ; but in theſe Caſes 
a new private A& of Parliament muſt be obtained for the 
effeQing thereof, which was the occaſion many of the ſaid 
private Statutes were obtained : But if none of theſe inhe- 
ritable Incumbrances ſtand in the way, but that by the 


cleanſing or deeper caſting of the Chanel the ſame may be 


made navigable, Then I am of opinion, the Commiſſioners 
of Sewers have power to.doe the ſame, and there be words 
in our Statute will bear this Expoſition (videlicet) Azd to 
cleanſe and purge the Trenches, Streams, Sewers, Gutters and 


And 
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Leaura Quarta. 271 

And herewithall I intend to cloſe up this day's Exerciſe 
with this ſhort Conclufion ; that is, That E. was no ſuffi- 
cient Freeman, nor was refiant, nor had Goods of value to 
make him a competent Commiſſioner 3 That notwithſtan- 
ding B. and C. and the Counteſs of Warwick were compe- 
tent Commiillioners, and they joining with three of the 2u0- 
rum had power to make and ordain Laws of Sewers z and 
becauſe this Were was newly ereQed, therefore the Law 
and-Ordinance made to raze it and to pull it down was a: 
good Law, and warranted by this Statute, ec. 


Finis hujus Cuarte Ledlurg.. 


Gre os re 


Swe T7 As 4-4 


nap 


Leurs Quinta.” 


Enerous Auditors, my Fellows and Friends of 
this moſt famous and renowned Inns of Court, 
I have failed fo far within the:Land, that 'my 
Ship hath taken up her Harbor in the Inland 
Streams, and | my-ſe}f am got up to the higheſt 

Mountains, to the end I might take the view and ſurvey of 

all my former days labours; and this being the laſt day of 

my reading, I muſt now make my accompt to'you of my 

Stewardſhip ; The Talent which was delivered me when 

I entered upon my firſt day's: Exerciſe, was this worthy Sta- 

tute of Sewers, which I have: put forth to the beſt uſe I 

could in my poor skill:and underſtanding 3 But in the caf- 

ting up of-my Accompts, it may be it will come ſhort of 
your expeQations 3. if it do, I. pray you help to increaſe it 
out of your abundant ſtore; and conſider with your ſelves, 
that your Reader 'took in hand to read upbirya Maiden- 
law, which never before this time abode his Expoſition in 
any Inns of Court, and our Law-books are exceeding 
ſcarce in the handling of matters of this kind and nature; 
and ſo I wanted thoſe means and helps which many; other 

Readers have had;; who have taken upon them» to make 

their readings of Statutes formerly: read. on, and which 

have received a more plentifull Expoſition in our Books 
and Terms of the Law than this 'of mine hath done.” 

It hath been the ancient cuftome of this Houſe, . for the 
Reader inchis hſt:day's Exerciſe:to make a brief repetition 
in the manner of an Index, of the moſt ſubſtantial headsof 
his:Statute,” and- bf: his divifions:; And becauſe: every pro- 
feſſion is 'moſt+graced when it:is followed and ttode out in 
the ſteps of learned Predeceſlors, I intend therefore to'be 


Nan no 


Leftura Quinte 
no Changling, nor mean I to produce or being up new ul new uſe- 
ges, Jeſt old Cuſtome ſhould forget what her felf 
In this manner therefore do I make my Repetition 
Firſt, I delivered nh op—_ touching the extent of this 
Statute, which was ay.large as.the Real of England; and 
that the Engliſh Seas bit in the Realm. 

I-made it to appear, that the Dominion and Empire of 
theſe Sea, ' The legal power of adminiſtration of Juſtice, 
The property, t-and JEN thereof, _ n aPPYr 
_w: to &-Kadg, go 
bi N 

i And that theſe Profits Real and "0 
were of two kinds, Perſonal. 


CY 


' The Real profits were the Grounds relinquiſhed by the 
Sea," which were always fizeh Grounds as had been always 
before covered with Waters :\'But Shores and fuch Grounds 
which' Aterais-vicibw, were wet and dry, were not-ac- 
counted | relinquiſhed Grounds , -and that - uiſhed 
Grounds belonged to the King ; but the THEEE 20 _ 


drowned Groueds might belong to a SubjeR. 
17 | Wreck. HF 
The Perſonal: Profits of JFlotfan. Fog 
the Sea did confiſt in Jetſan. 
Ligan; and ' 
grea-Fiſhes, which are due to the King by the Royal Pre- 
ropative of his Crown'5 But Subjects might haverthe Inhe- 
 ritance of 'the-firſt four by Preſcription, and of the laſt by 
Charter from the 
Then I deſcended into Iſlands; Which are of two ſorts : 
Firſt, On the Sea,: old: ones and new. ones, "That both 


| were within gre MhbeR "vo and the: new! ones His in 


Dd det Do 2-{1 J6> ; 


Operty. 
we Freſk.Iandsin the Landbinifite bekovy to: SubjeQs ; The ; 
nature of thetnall-were,. that Na were Rs circumdate 


* a= 


" ” 7 | F then. 


ee od. GER 
LES Ch ITS 
me: 7 


Leflina Ouints." 

\Icchen Janfled/ati the: Shore, which in definition: con- 
taineth. thoſs Grounds which extend fromthe loweſt Fbb 
to the: higheſt Floud's Thar: the-King/ had the" property 
thereof de Fre, a, SubjeQ might have it ex perquiſits, and 
the People had their uſum neceſſarium. 

- E-proceeded farther "to: the: Coaſts, -whoſe content and 

—_—_ ent I deſcribed ſo'near' as by Hiſtories I could inform 

And Shores and Coaſts Iheld theay ro! 'be: Maris 

Sreferts $ 

\From theſe I proceeded to Cieeks, Havens and Port, 
and theſe I ſet forth in their ſeveral kinds. .''s 1124!2 | 

And I concluded with the compaſs of my Statute and my 
Commiſſion, /atd with: the: diverſity thereof, That within 
the circle of my Statute, Seas, Iſles, Shores, 'Coalts Ports, 
Havens, Creeks gained, -and relinquiſhed. Gro were 
comprehended, becauſe that might depend (i:poſſe ): bur 
yet the Commiſſioners which' was :( i preſout#%operiatio? ) 
did extend but to the utmoſt 'Banks-and/ Walls towards'the 
Seas;: And I concluded the points of my Caſe with the dif- 
ference between 'Grounds 'left and Grounds gained from 
the Seas; and thus 1 ended my Firſt Lequre. 


-T he Second Ledure. 


N my Second. Lefure'l catne on Land, ey woulo 6pok 

me to ſet forth her Friends from: her Foes's her Friends 

I counted ſuch as had defended her from the violence of the 
Seas, and from inutdation .of|Salt- waters. 

And'theſe were her Friends:(wviz.) Banks, Sewers, 'Goats, 
Calceys and Bridges3 theſe are to be maintained and re- 
paired, and are the Defences which I fully treated of 

And theſe were the Enemies, Streams, Mills, Ponds 
Fiſhgarths, Milldams, Locks, Hebbingweres Heeks and 
Cho ane Le d Impediments which his-St: heck 

eare Lets an this Xute 
keth'of, and are to be corrected, reformed or put down as 
cauſe ſhall require. . (2 
Nan 2 I ſhewed 


[24 ſented then chic Rivers » eral two kinds, Royal 
and Common Rivers; That there were otherinferior kinds: 
of thoſe watery inſtruments which might take place after 
Rivers, as Ditches . Gutters , Sewers, Pools, Ponds, 
Springs. 

Ther Water. is: the Gibbintivs of: all theſe, and if it be a 
ranning.: Water at. rant, . then:idis/a-Stream 3 if jt be a 
mating Water, and pent within Walls or' Banks, then ic 
1s a River, Gutter, Ditch or Sewer ; Theſe in their ſeveral- 
kinds 1 did OT qinan. I held to be the vital 
11 proct;onohegatl 12 In 
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wherein they confil d. 
Ethen deſcribed the CommiC 
floners: manner. of oo By Jury , and on what parts 
gy .wbich- might - be | that ſtood 
0 manner of SPY on 
By diſcretion, and the diver-- 
| A fries and definition thereof. 


fr. Ss 
-2: Ownerſhip. 
After theſe I took upon me, { 3. Preſcription. 


by. how: many ſeveral ways| 4. Cuſtome.. 

the Defenees might be main-4/5. Tenure. 

tained,” which were nine Inj 6: Covenant. 

number, 7: "Oſas Rei. 

ID A Townſhip ; and: 
45 By the Laws of Sewers- 


All theſ Pproved wp Reaſons, . Preſidents and Authori- 
ties, and:did._ at:large drſcourſe of them. | 

Then I came by the courſe of this Caſe to treat of Sefles, 
Taxes and Lays {et-by:Commilſltoners'of:Sewers, whereby 
Ffound, ſome: Inheritances there were' which: were ſubjet 
to theſe Seſſes 3 as thole. that follow Houfes, Land, Mea- 
dow, 


Fe I Le i ft 
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Lefura Quinta. 
dow, Paſture, Woods,  Heaths, Furs, Moors, Mariſhes, 
Rents, Ferries, Piſcaries, 'Commons, :F ree paſlage, Parks, 
Warrens. | 

And many Inheritances I found in reaſon freed from:theſe 
Taxes and Lays, .as Tythes in Spiritual Hands, Annuities, 
Chaſes, Penſions, Proxies, Portions, Marts, Fairs, Mar- 
kets, Offices, things -in AQion, Conditions, Comtingents, 
Uſes, Preſentations, Founderſhips. | 


 Cuſtomary, and then they may 
bind the Mountains as wellas 
the Valleys. 


| - | Hereditary, and then. the par- 

T alſo. found theſe Seſles 4. ticular. Tenant and the Re- 

of three kinds, viz. | my muſt. both contri-- 
ute. 


Temporary, which bound the 
| Poſleflor. 


And here I ended my ſecond day's LeQuure. 


The Third Lefture. 


 & Y Third LeqQure:I die diſtribute into three genera! 
Heads, which were merely the grounds of the exe- 
cution of- theſe Laws.. | 


niſhing the Body and Perſons 2. Fine.: and 


Which conſiſted” either in pu- n Impriſonment.. T1. 
: Zo Amerciament. 


of the Delinquent with 
Or in + 9% 7-5 © wg upon #1. By diſtreſs : or- 2c. 
the Offendor's Eſtate, . >. By fale thereof. . «-/ 


Or- 
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" SSOFL We, IR 3-4 553 , x. Chargi -of tht Laid 

- Ot: otherwite in extending it} . perperaa 06 212.4 

upon a Man's perſonal =o an 

fate, by 2. By the abſohate- fale 
| | *thereof. | 


And under theſe general Rules I' compriſed theſe 'parti- 
culars which follow : | TENNIS 22111 

Firſt, For the Honour of this Commiſſion, and for the 
more neceflary execution of theſe Laws, I found them out 
a Court, wherein I ſer forth in what Caſes Commiſhoners 
might impriſon the Bodies of Delinquents, and in what 
Caſes they might impoſe a fine, and when amerciaments be 
due;' and'then I ſhewed that for ſome tranſgreſſions nei- 
ther impriſonment , - fine nor amerciament was to be im- 


poſed. 


FF 0 
[3 PR de - 


r. Judicial, and iſſued out of 

the Judicial Records of this 

£5 oa. Court. 

I then came to Di-| 2H 
ſtreſſes, and held a 

treble diſtinQtion ofs 


_ (videlicet) that 3. The third Legal ; where- 

ome were in all \theſe Diverſities I 
| ſcrewed out by proved Au- 
| thoritics. 


2. Other Miniſterial. 


Then I ſhewed in what places theſe Diſtreſſes might be 
taken, when upon the Land charged, when within any 
place within the extent of this Commiſſion, and: ſometimes 
within aty place of this Realm 4 And when the proper 
Goods of the Party might be taken, and' when the Goods 
of Strangers, and when Goods may be fold by this Law. 

Afterwards according to'the order preferibed me by my 
Caſe, I declared that. there were'ſome Interrupters to the 
execution of theſe Diſtreſles. 


The 
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| Leflura Quinta. 
The one was by 'fuing Replevins, wherein I took theſe 
diverfitics.- .. | | FO og : 
That a Sheriff being an inferior Officer could not of his 
own power deliver a diſtreſs taken by warrant of Sewers ; 
But that the Commiſſioners of Sewers are bound to obey a 
Replevin coming out of the King's Courts at We/ minſter, 
nia de altiori natura; Thus yet notwithſtanding Goods ta- 
ken by a judgment were exempted from that Replevin. 
Then I proceeded to the charge of Lands, whether a 
perpetual charge might be-impoſed, or not. 


: | 
And from thence 11 Wh Ln 2 
came to Sales, wo; Whoſe Lands. 


thoſe I diſtributed 
into four points 5 po _— theſe Lands 


I after came mto the Trafate of Legal Proceedings, 
which may be uſed in our Court of Sewers; and firſt when 
and which Preſentments of Sewers are traverſable, and 
which nor. | 

And-then wherein a Party wronged may have his juſtice 
in this Court, and in what cafes not. | 

And whether the ftrz& words of the Statute would ad- 
mit of Exemptions, and the difference of them, that ſome 
were genera], others ſpecial z and therein I ended the 
Third day's Exercile. | 


The Fourth Lequre.: 


\HE fourth day I treated of the Ability and Non-ab 
| lity of the Commiſſioners, either by reaſon of ſome 
perſonal defe&, whether it confifted in Sex, Exile or other 
Impediment*that way. rg 

\ And what Eſtate and 'value of Lands made-one a com- 
petent Commiſſioner, and what did the contrary; andthe: 
times when the Commiſiioner muſt have this Eſtate. 


LeBlurs Culnta, 


- Then 1 ddlivered my opinion upon the; words of the Sta- 


_ tute,- which be valuable Hereditaments to inable a Commiſ: - 
fioner, and which were not. 

Then 1 proceeded-to intreat of a Commiſſioners Ability 
in Gopds and; moveable ſubſtance, and which were movea- 
ble ſubſtances within this Statute, and which nor..." 

' And, becauſe in the Citizen- Commiſſioner Three things 
were required to make him able (viz.) Freedom, Eſtate in 


goods, and Refiancy, I therefore handled fully all theſe 


parts thereof. | 

After all which, becauſe I had before this time no fitting 
opportunity to treat-of Lets andImpediments, I therefore 
in this LeQure diſpoſed my caſe in ſuch fort 2s it took hold 
of them all. _ 

And Firſt, Becauſe the Starute I FR on confirmed all 
o:her former Laws' concerning the ſame, 'I therefore re- 
peated them all from Magra Charts to this very time, and 
pave'an-Explanation'or Declaration. of them. all. . 

I then diſtributed the learning of. theſe: Laws into three 
Heads: 

Firſt, That theſe which had the ſtrength. of a Cuſtome, 


and were grown to-be particular] vheritgnces of. PIvate per- 


ſons, could not be extirped. - 

' Secondly, And whereas ſome were newly erected with- 
out Authority, they might be overthrown. - 

Thirdly, And whereas ſome were ancient, and were ex- 
alted above or beyond the ancient Aflize, the excels might 
onely be abated; with theſe differences I ſatisfied theſe Sta- 
tutes. 

Then came I to our Statute I read on, and therein 1 took 
new diverfitics that was n_oG the Three Clauſes of | por 
tute. 110 61 © 

The Firſt id maintain theDeſences../ _— : b ſnobs, 

The Second deſtroyed the Offences: ;-- /;- ++ + ng 

And the Third was a-general Clauſe, ,reciting the Defences 
and Offences together, and did give theC 
er to reform or amend, repair or-put down, as: cauſe ſhould 
require. wW berein 
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*'Wherein I publiſhed this learning thereupon,  Thatif an 
old Wall, Bank, Bridge or other Defences, were found'to 
" be out of uſe, it might be extirped. "A 27. 

Andifa Were, Mill, Milldam, Stanks, St4R&g:Piles, 'or 
Floudgates were found beneficial tothe publickgdod, they 
might be preſerved and maintained. ek 
. And I vouched ſome preſidents, at whoſe- charges*the 

ſaid\Lets and Impediments ſhould be removed, and I ended 
my 'Argument with this, In what caſes Commiſſioners of 
Sewers might make unnavigable Rivers navigable, and 
'Where not; and in that I concluded my fourth Exerciſe. 

This-is the:extent of my accompt, wherein I think I 
have done my {elf ſome wrong in making ſo ſhort a Breviate, 
in omitting many things which 4 truly took pains inz bur 
becauſe you were al preſent and privy to.my layings out, I 
hope though Thave omitted them in my extreats, you will 
allow me them in Summa totals. | ot 

But by your good favors I intend not to break Cuſtome 
-or Promiſe in any thing; for 1 have ſome ſtock more left, 
which I told you when I began I had caſt under hatches, 
which now alſo I mean to diſtribute amongſt youz And 
becauſe there is ſome .part of this as yet left: untreated of, 
1 will now therefore proceed to the unfolding thereof. 

And the ſame confiſteth in theſe words of the Law, That 
the Commiſſioners hereafter named in any Commiſſion, accors 
ding to the purport of the ſame, have full power and antho- 
rity to make, conſtitute and ordain Laws, Ordinances and 
Decrees, and the ſame Laws and Ordinances ſo mgde to re- 
peal, reform, amend and make new, as the caſes neceſſary ſhall 
require in that behalf. 

So that whereas other -Judges have power onely Jas di- 
cere, theſe Commiſſioners have alſo power Js facerez yet 
this Statute .gives not the Commiſſioners of Sewers abſo- 
lute power and authority to make and ordain Laws but /e- 
<undum quid 3 for theſe Laws which they are to make, 
-muſt be for. the ſafegard, conſervation, - redreſs, - correqion 
-and.reformation, and more than theſe, they-muſt be necef- 

| ©Oo | Jary 
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ſary and bebovefull; fo they muſt not be made out of ſelE 
will, and affetion, but-after their Wiſedoms and Diſcre- 
tions. | ©. 29; Ret 94 29h 

""Wherein TI concetve, that never a Sentence in this Sta- 
tute is ſeafoned with more variety. of Caveats Os di- 


reQions than this Statute is in this very clauſe of making 
new Laws; fb that theſe Laws ought to be made to amend, 
not ts make worſe z they muſt be neceflary,” not nugatory, 
they are'to be compoſed with Wiſedom, and diſpoſed of 
with good Diſcretion, and they ought chiefly to be made pro 
_ bono publico, and not Pro private alicujw. | | 
New Laws are to-be ordained for theſe purpoſes onely, 
that is, either for making 'and ereGting of new neceffary 
Defences, or for the overthrowing of fome unneceſfary 
Lets and Annoiances, or for the continuance of the An- 
erent. | | 

And in alteration, new: addition, or diminution” of a 
Wall, Bank, Sewer, Goat, Calcey or other Engine, a new 
Law is to be made for the effeQing thereof. 

Alſo if an ancient Wall, Bank or other Defence be 
worn out of uſe, and is altogether unneceffary ; but inthe 
Wiſdom and Diferetion of the Commiſſioners, and that 
2 new one in another place were more convenient for the 
ffety of the Countrey ; this muſt be all done by a new- 
Law. | | 

But here a matter of Law will ariſe, and another matter 
of. great caution : The matter of Law will reft in this, Whe- 

- ther an ancient Wall, Bank or other Defence which' is 
grown out of uſe, may be overthrown and pulled downs; 
and in my opinion it may, by the ſaid third clauſe of the 
Statute, wheretn power is given cither to maintain them or 
to put them down. _. F275 
* But becauſe I have formerly handled this point, I will 
therefore proceed: to the caution which is of great weight 
and importance z for whereas one or more perſons are by 
Tenure, Covenant, Cuſtome, Preſcription or otherwiſe: 
bound and tied to repair and maintain the ſaid ancient Bank, 

1 Wall, 
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Leaura Quinta. £ 
Wall, Sewer, or other Defence at their ſeveral and pecu- 
liar charges; if then the Commiflioners of Sewers ſhould 
make a Law to overthrow or remove the ſame, and ſhould 
execute the ſame accordingly z and then ſhould make a Law 
to ere& and build a new Wall, Bank or other Defence in 
another place more conventent, yet the parties which were 
bound to maintain and repair the former old Defences, 
ſhould not ſo be tied and bound to repair and maintain 
theſe new erected ones, becauſe by the deſtroying of the 
ancient. Walls and Banks, the Preſcriptions, Cuſtoms, . Te- 
nures and Covenants were either utterly diſſolved, or. 0+ 
therwife ſuſpended; and the charge for the ereRting. atid 
maintaining of the new ones are to.be laid on the Level: 
So that it behoveth Commiſltoners to be carefull in: theſe 
affairs, elſe things in the Concluſion may fall out contrary 
to their expefations; for it is well ſaid, That Reru pro- 
greſſms oſtendunt multa que in initio nec precaveri aut previ- 
' deri poſſunt. 

In making new Laws and Ordinances theſe things are alſo 
confiderablesz : 

Firſt, What*the matter of the Law is which is to be en- 
acted. ES, 
Secondly, When the matter is known, then to weigh it 
well, whether if it be made, if then it will prove neceſ- 
fary and behovefull for the good of the people; and this 
neceſſary point is to be ſcanned by the Counſel and advice of 
the moſt diſcreet and experienced perſons, and of the beft 
tried judgments in matters of this nature. 

And Thirdly, to confider what charge the work will coſt, 
for the: which this Law muſt be made; for in Scriptures he 
is not counted ſapient that before he build a houſe will noe 
firſt count the charge of it. | 

And Fourthly, What perſons muſt bear this charge, left 
It prove too burthenſome; and this muſt be directed by 
the ability of the people which are to be charged, - and 
by the fafety and commodity they are to have by the work. 
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I obſervealſo that this Statute uſeth three words, | Which 


E- are all powerfull in ſignification-and operation, -v#de/icer; 
7 Laws, Ordinances and Decrees; and I.think it fitting for 
me, ſonear as Ican, both to deliver the definitions of them, 
andthe. differences between them. 


| A Lav. | 
A Law is properly a'matter whicl hath taken his eſſence- 


and power by a Cuſtome time out of memory, as the 
Commonlaws have done; Or elſe is a matter aQed and en- 
ated in Parliament by the King and the great Counſel of 
the Realm, and by the Authority thereof, for- the order- 
ing of. mens Bodies, Lands and. Goods; and ſuch a Law is 
hereby intended, becauſe the Laws which the Commiſſio- 
ners ſhall make have the power of an A of Parliament to 
firengthen and aſſiſt them, and they are to receive life and 
perfetion from this Statute I read on. 


Ordinance: . 


- N Ordinance is a word having a more private and le 
powerfull fignification than the word Law hath; for 

« is a.Law but of a ſecundary power, enaQted by a Corpo- 

zation, Company or. Commiſſion, proceeding meerly out 

of the Power and Prerogative of the King by Charter , 

Grant. or.Commiſſion warranting. the ſame, as- thoſe Cor- 

porations, Societies and Companies which have power by 

| Charters or Patents to make the ſame; as is ſet forth in the 
Caſe of the eaſes. of the City of Londor, and of the Chamberlain of Lox- 

pra of Li Jo's Caſe in Sir. Edward Cook's Reports. 

Caſeof te Alſo Ordinances may be made by the power of a Court, 
_ _ as in.a Court Baron to-make Orders, or by the Inhabitants 

: ofia Town by Cuſtome, for the ordering. of their Com- 
' mons, repairing. of. their Churches and Highways : And 

theſe are more properly By-laws than Laws3 for-a Law:is 

either the Commonlaw, Cuſtomary-law, or an A& of Par-- 
yo liament 55, 
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Feflura Quinta. 285 
liament; all which are of greater force than any Laws made | 
by theſe ſecundary means, which of themſelves are of lit- 

tle or no ſtrength but as they are aſliſted by other primary 
powers.. 


Decree. 


- Decree is neither a Law nor Ordinance in proper des 

"N finition, but is onely a Sentence or Judgment in a 
Court of Juſtice, delivered or declared by the Judges 
there, by and through the power and ſtrength of a ge- 
neral former Law, for Decretum eſt. Sententia lata. ſuper 
Legem: 

So that a Law is a- general direQion for a multitude.” 

An Ordinance is a ſubordinate direGtion, proceeding out 
of a more general power. | 

And a Decree js a Sentence delivered forSr againſt a 
particular perſon, grounded upon the faid Laws and Ordis. 


NANCES.. -= } 
Continuance of Laws.. 


\T- comes now fitly for me-in turn and courſe to declare - 
the continuance of theſe Laws, Ordinances and Decrees;; - 
for it is to-be obſerved that ſome of them be but tempora- 
ry, though others perpetual. 

The words in our Statute are, That every Statute and Ors 
dinance made before the Statute of 23 H. 8. concerning the 
things and matters therein mentioned, as well in the time of 
H: 8.. as of any of his Progenitors, not being contrary to this 
Statute, or heretofore repealed, ſhall fland in force for ever , 
and. are commanded: to- be 'put- in due Execution: But this - 
clauſe is intended of all As of Parliament made touch- 
ing the Sewers, and be not intended or meant of Laws and 
Ordinances made by the Commiſſioners of Sewers. them--- 
flves.: X 


Laws- 


Lefaura Quinta. 
. Laws and Decrees made for fale of Lands by the Pow- 
ers and Authorities of this Statute, are to be made and in- 
grofied into Parchment, and certified under the Seals of 


the Commiſſioners into the Chancery, and the King's Royal 
Aſent had thereto, under the Privy Seal, ſhall alſo ſtand 


good and cffeQual. 


And all Laws and Ordinances written in Parchment, and 
indented, and under the Seals of the. Commiſlioners , 
whereof the one part ſhall remain with the. Clerk of the 
Sewers, and the other part to remain in ſuch places as the 


' Commiſſioners ſhould: appoint { notwithſtanding the ſame 


be not certified into the Chancery, nor the King's Royal 


13 cap.9. Aſſent be had thereto) ſhall continue in force till the ſame 


ſhall be altered, repealed or made void by another Com- 
miſſion of Sewers, although the former Commiſion by the 
which theſe Laws were made were determined by S$zper- 
ſedeas, CS. 

The Commiſion is to continue for ten years from the 


| date thereof by force of the Statute of 13 Eliz. yet not- 


withſtanding all Laws and Ordinances which are written in 
Parchment, indented and ſealed by the Commiſſioners of 
Sewers, Without certifying into the Chancery, or the 
King's Royal Aſlent had thereto, ſhall notwithſtanding the 
determination of the Commiſſion by the Expiration of the 
faid ten years, continue in force for one whole year next 
enſuing, to be put in Execution for that time by fix Juſtices 
of the Peace, whereof two to be of the 2orum, but then 
the power of the Juſtices of the Peace is ceaſed by the co- 
ming of a new Commiſſion of Sewers. 
_ All other Laws and Ordinances of Sewers which are 
but made and writ in Paper, or which be but in Parch- 
ment, and-not Indented, or which be Indented alſo, if 
not ſealed, continue in force no longer than that Com- 
miſtion continueth by the Power whereof they were made. 
And ſo by this ſhort Declaration I have made, the Com- 
miſtioners may the better obſerve how long time Laws and 
-Ordinances of Sewers are to continue in force; yet though 


* 5 ICH - they 


Lefura Cuinta: 
they loſe their vigor they. may. notwithſtanding be revived 
by the power of a new Commiſlion, or remain for preſis 
dents for after Ages to-imitate. S 


Repealing of Laws. 


'N this laſt Place I intend to deliver my Opinion, what 

Laws, Ordinances and Decrees may be repealed, alte- 
red or made void by the Commiſſioners of Sewers. 

Therefore it is fiſt to be conſidered, what Grounds are- 
to be obſerved in repealing or altering former Laws. 

[t appears in Eſther, that the Laws of. the Medes and 
Perſians were ſo perdurable, as they could never be chan- 
ged : And in my Opinion there is requited as great fore- 
fight, Judgment, and as found diſcretion and mature delibe- 
ration in repealing of old Laws, as in making new ones;- 
For 2u# preter conſuetudinem & morem major fiunt neque 
placent neque rea videntur. 

I have noted how carefull and conſtant the Lords of the- 
Parliament houſe were in the 20 year of H. 3. when they: 
all cried out aloud No/uz2z9 leges Anglie mutare. 

Seeing therefore there ought to be great care in ma- 
king Laws, ſo-muſt there. be great heed taken in repealing: 
of Laws. 

And becauſe Commiſſioners of Sewers have-power here-- 
in, I will therefore deliver my Opinion how far that power 
will extend: And if one note this Branch of the Statute 
well, he ſhall well perceive the Judicious care taken by 
the Parliament in penning of itz For the words be, That: 
the Commiſſioners of Sewers ſhould have power and authori- 
ty to make, conſtitute and ordain Laws, Ordinances and De-- 
crees, and the ſame Laws and Ordinances (omitting the word: 
Decrees) to. alter, repeal and make void; for a Decree 1s a 
Judgment, and is Fi-7s operis, and a' Jadgment cannot be 
reverſed wkhout-a Writ of Error: Neither can a Sentence 
oer.a:Decree in Chancery be reverſed without a Bill of Re- 
view; neither can the Commiſhoners of Sewers reverſe a+ 


Judg- 
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Eeflura Quinta. © | 
Judgment - or Decree of Sewers Judicially pronounced , 
which is aJudgment-upon a Tryal-betwixt the King and 
the party, or betwixt party and party, without a Bill of 
Reverſal; for it is truly ſaid, 20d naturale eft unumgquod- 
que, diſſolvi eo ligamine quo ligatum eſt. 
A Writ of Error lay at the Commonlaw for to reverſe a 
Judgment given by Commiſſioners of Sewers when the Com- 
, taiffion was'in Latine, as is-ſet forth in the Regiſter, being 
then one of the ſpeciaFt Commiſſions of Oyer and Terminer 
but fince the Commiſſion was put into the-Engliſh Frame, 
; the Writs of Error-ceaſed. h 
A Law for fale of -Lands ingroſſed ito parchment, and 
- certified into the King's Court of Chancery, with the 
i King's Royal Aſſent had thereto, iis not reverſable without 
an A@& of Parliament ; but then the ſaid Sale muſt be made 
according to the Form, Frame and Power of this Statute. 
For put the Caſe that A, B. holdeth his Lands of F. S. by 
| the payment of Twenty Shillings yearly towards the repair 
of ſuch a Bridge Bank, or Wall, it fortuneth that A. B. paid 
the Twenty Shillings yearly to his Lord for that purpoſe, 
-who negleQeth to pay it, though he be thereto ordered 
and aſſeffed to pay the ſame to the ſaid repairs by the Com- 
miſſioners of Sewers, the Seigniory of Twenty Shillings 
yearly is to be decreed, and not the-Land, for that-the fault 
was in F.S. and not in A. B. the owner of the Land. 
If any perſons be by preſcription, Cuſtome, Tenure, Co- 
'venant or otherwiſe, bound to repair Walls, Banks or other 
Defences of Sewers, the Commiſſioners have not any power 
by their Commiſſion to repeal, - alter or make void any of 
theſe, becauſe theſe are eſtabliſht by the Commonlaw, and 
"Cuſtoms of the Realm, and not by the power of the Com- 
miſſion of Sewers : But their power is to repeal, alter or 
make void Laws and Ordinances made by themſelves, or 
by the power of their Commiſſion : And ſo the words of 
. their Commiſſion plainly deſcribe -it For thereby- they 
have power to make Laws and Ordinances, and the ſame 
£0 repeal, alter and make void, -ſo they muſt be the ſame 
: _ and 
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is enacted; That the Laws and Ordinan- 
ces of the:Commuthoners of Sewers ſhall conti- 
rtinue 1n force-as therein 1s-appointed,. and that 
the ſaid Commiſhoners, or any of them ſhall 
not be compelled or compellable ro make any 
certificate or return of any their ordinances, 
Laws, 'or doings by the authority of any the faid 
Commutſſions,' nor ſhall have any Fine, Pain or 
Amerciament ſct upon them or any of them, 
or any ways be moleſted in Body,Lands or Goods 
for that cauſe; yet the Court of King's Bench 
do not take themſelves to be reſtrained by thoſe 
general words. And 1t was ſaid by the Judges 
there, in the caſe of Smith and others, Hil, 21 & 
22:Car. 2. that it was never doubted but that the 
Court of King's Bench might queſtion the le-. 
gality of the Commuthoners of Sewers orders 


notwithſtanding that Statute; for it fball not be 
ouſted of its juriſdiEtion, by generalwords 1nan 


A& of Parliament, wuhour exprefs and parti- 


289 
and no.other-; And herein I end all my arguments and dy: 

courſe upon this Statute, for I accompt all the reſt which 
remaineth unſpoken'of not to be worthy of a Reader's di- 
ale&, becauſe I have fully handled all the Materials of this 
worthy Law; And therefore I may juſtly conclude my ar- 
gument with this, That Fizitum eſt hoc opus &5 conſummatun. 


 Lthough by the Statute of i 3 EL. cap. g. it 134 <5. 


cular words; Modern Reports 44, 45. And. in Medern e- 
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ports 44, 45, 
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- where: they have no jurifdiftion, or without 
Commiſſion, or contrary to their Commiſſion, 
or not by Jury ( where a Jury 1s requiſite) Cc. 
their doings may be examined and corrected in 

March 197, a ſuperior Court, March 197, 198. 
9. Andaccordingly Writs of Certiorari have been 
from time to time as well fince as before the 
ſaid Statute of 13 E/iz, granted to remove into 
the HKing's. Bench, ther Orders ders and Proceedings, 
and Prefentments taken by them ;_ and ſuch Or- 
ders, Prcſentments and: Proceedings have been 
Stile. quaſhed rherc. 'See Szile 13, bo. 85. 185, 191, 
Siderf.xe145- 192. Siderfin 1. 145. | And the Commiſſionets 
of: Sewers have been brought into that Courc 
by Attachment, and there fined, for procceding 
to: fine a:Perſon, afcer a Certiorari was delivered 
Modern Re- tO'them, Modern Reports 44, 45. Andthat Conrc 
P44 have taken upon them to confirm a Decree of 
March 2011 the Commitſſtoners of Sewers; March 201. And 
have confirmed their Order for part, . and 
S3derf.4-145 quaſhed' it for other part,. Siderfni1. 145. And 
may moderate a-fine fet by the Court of Sewers, 


d v 


March 202 March 202. 


And whereas 1t hath been objected, tarde 


7 7 - 234.8. cs. Sratute of 23 H. 8.5. hath appointed the Orders 


_ andProceedings of the Commitlioners of Sewers 
co be in Englib, and conſequently bath taken 


away 


Bo — 
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ny 


away the Certiorari, for that the Court of King's 

Bench can judge -onely of Proceedings in Latin ; 
to which Opinion Maler, Juſtice B. R. ſeems to 
incline in the Cafe of Commins and Maſſam, Paſch. 
18 Car. 1. It was reſolved, that a Certiorari to 
the Commiſſioners of Sewers lies ſince that Sta- 
tute, and is not taken away thereby, March 1 97, merch 199, 
190, 199 + © _— OP 

In Apſley's Caſe, 17 Car. 1. B. R. where cer- 

| tain Orders made againſt him by the Commiſ- 
{ftoners of Sewers at Weſtminſter were removed 
by Certiorari into the Court of King's Bench, 
theſe Exceptions were taken to the return. 1. It 
doth not fay, that the Commuſſion of Sewers 
was under the Great Seal. 2. It appears not 
that three of the Commiſſioners who made 
the Orders were of the @zorum, as the Statute - 
of 23 #. 8. 5. appoints. Nor 3. That the Place 23#. 8. s. 
touching which their Orders were .made was 
within Weſtminſter, and ſo 1t cannot be known 
whether it was in their power by virtue of their 
Commiſſion to make any Orders touching that 
Place ; And for theſe defects, the return was ad- 
judged ill, and the Proceedings of the Commil- 
tioners were quaſhed : And though Hales mo- 
ved for liberty for the Commiſſioners to amend 
their return, 1t was denied by the Court, becauſe 
the Return was made the term before, Stile 85. 5iit 84. 


P þ 2 THE 


5:6 


- 


"Xx 


Tyr >> 


THE 


TABLE: 


A. 
| Abjuration. 
| HERE he that raviſheth a Ward, muſt abjure 
the Realm by W. 2. cap. 35. 235 
' Butchers to abjure the Town, by the ef 
31 E. z. for ſeling meaſted Fleſh ibid. 


Accompts. 


Accompts of the Officers of Sewers, See Stat. 2 3H.8. cap. 5: 


Adtion upon the Caſe; |. 
See Judgment. | 
Lies for a falſe Return FT | | 215, 
414.5, Admiralty. Wo 
Toe Cherter of the Admiral of England do, 39, 40 


His Juriſdifion pon the Sea © » 40 
Execution out of the Admiralty, may be dene on the Land 183, 
| Advowſon. 
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T A ABLE. 


* Agvowibn, 
An Advomſon will not enghle KEDS be a Commigenier of 


Sewers 242 
Where 7 and where not _ tbid. 


Cc als - 4 aC ni oner of Sewers unleſs made Denizen 


243 
Nor could have beer a Commiſſioner by the Statute of 1 Ekz. 
' Cap. I. 


Th, 


Alienation. 
What Lands may be aliens; and That not 
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220 28 963" .£ | | 
Ambaſſedonrs Childres born out of | the Ling Dowinions, in 
- *2what caſe free of the Realys of England, and where nt. 234 


Amendments; 5e&.Return. 


a i cap. I4. 
See Stat. 239-8: ceap/330! 


13 Eliz. Pr 2:- 


and by whom to be impoſed 109, 1 IO 129, 177,17 
Wie. 4 Townſhip may be amerced © gt | 1 4 


What Courts may amerce, and what not I69 
Where, and whom the Conn s of Sewers may amerce, 
end where not _ 174,178 
Mere 4 man ſhall be adtercet for. 4 Nyſance, _ where not 
| 4 267, 269 

by # noe, the PlaMMY is to be amerced, Wy tera w 179 
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Annoyances, 


Impediments. 


r H.'4.-cap. 19. 
See State Jo ry g. cap. 5 


Weres. 
Annuity. 
Where an Annuity foul not be charged by the Laws of Sewers 


136 
An Annuity to maintain a Dignity, cannot be ooered = | 


ni an Annuity for the exertiſe of « an: Office, from the Office 


ibid. 
Where an Annuity will enable 4 mari to ft 45 4 vena 
of Sewerr, and where wot" | o by TUTOR $3 B42 
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Where a man arreſted in an inferiour Conrt, Galt be wed 
by the power of the fmiens Cady fo ' which he was At- 


tendant | I95 
Aſlefiment. : 
Change? n ; 
23 H. 8. cap. 5. 
See Stat.y 2 3c 4 E: 6. cap. g 
AXES, 
4 whole Townſpip or Hundred, way be of Jed by the Laws of 
Sewers © 122 f0 129 


Terants in Common may be of /ſed nimthy : $10,221, 212 
If two Tenants in Common be aſſeſſed Ten pounds, the Seſs 


Hall wot double 211, 212 
Exemptions 
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Exemptions from 0 tk fits Ty the Tp of Sewers 222, 
223, 224 


The King not exempted | 224 
Afetsz $, ee Adv 
Affiſe of Nuſance Se Judgment. 
Attorney 5 
See Livery of Seifin. 


4 farender \& a Can my be _ or altrank by Attornies 
| | _ 3 ) 


Bo ES EBSL Th -Attornment, . | 


If a Feofſment be made of a Manor FIR in | awe 272 One 
. County, and in ſervices in another Connty, the Services 
will paſs by Attornment of the Tenants 31; 32 

Open what _ the Rents, Services, &c. of 4 Manor 
will paſt by Attornment, before Livery of om of the de- 


a £4 'upor what not _ 32 
Of  Audita Querela 3 > See Plea. 


Averment. 
$ Certificate. 
os Sheriff, 


 AAdchodiey' 


Arn Authority tied to a mant's perſon, «. cannot be Sran;ferred to 
another 35 
Antborities muſs be duly prof and are not to be taken by tm 
< WY or colleGions: '. NR worxe) 14 4:0 


Axholme "Y Idands | 
Baniſh- 


The TABLE 
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Baniſhment ; See Exile. 


Banks. : = Nees br an 
See Star, 4 76 Char. cap. r6. - 2 den ox Ges ht 


3 Jac. cap. 14. 


Bank or Wall may be raiſed on the Grounds Prog fo = r 
fend the Conntrey, but not to Gefnd the Groundsy, 7 

themſelves Raw > _ hrs 2 

Banks, ſomeinatural, ſome artificial 

Who have the property, and who the uſe of Sea-banks, and Bake 
of Rivers 73, 74 
What mulFGs the Party who cuts them, incurs 74 
New Banks may be-made by the Commiſſioners of Sewers 92 
to 96, 99, 100, IO1, 103 
Some Opinions ſeeming to the contrary I04 
An ancient Sea-bank may be pulled down by the Commiſſioners 
of Sewers - "02 
They who were bound to maintain the ancient Bank, are not 
bound to maintain a new one, ereded in another place 292, 
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r %: Bankrupt. _ _ F af 
If Commiſſt oners certify one 4 Bankrupt, he may traverſe this 
in an Aion brought 216 


Bargain and Sale. 
The Bargainee not ſeſſable by the Laws of Sewers, till the Deed 


be inrolled 139 
A Bargain and Sale of Lands before inrolment doth not enable 
« nan to fit as a Commiſſioner of Sewers 245 * 
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Baron & Feme; 
See Sale. 
Lands in right of a Man's Wife enable him not to fit as a Com- 


miſſroner of Sewers 242 


Where a Woman ſold Land to her Hysband, and good 252 
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Barriſter. 
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Wy \ One Barifter may ſit as a Commiſſioner of Sewers, though he 
bath neither Lands or Goods 9, 246 

ay Baftard. 
Where a Baſtard may inherit, and where not I60 #0 163 

x 2%. may 
Bil of Reverſal or Review ; See Decree. 
Bridpes. 
- Mag. Char. cap. 15. 
22 H. 8. cap. 5. 


23 H. 8. cap. 5. 
3 Jac. cap. 14 


See Stat. 
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Calcey, .Cauſey. | 


\ Decree: -:* 

6 H. 6. cap. 5. 

Seed Stat. 9.23 H.'8. CAP. 5+ 
3 Jac, cap. 14. 


Callis 3. Se Stat. 258.8. cap. 10. 
Cain 
& HE Reader's firſt Caſe” 


Points at the Common-law . + 


Points upon the Statute 
The Reader's ſecond C - 
Points at the Coummon-law 
Points upon the Statute 
The Reader's third Caſe 
Points at the Common-law 
Points upon the Statute 
The Reader's fourth Caſe 
Points at the Common+law 
Points uport the Statute 


Cauſey 3 See Calcey. 


_ Certificate. 


C ertificate of the Laws, Dicrees and Ordimuintes of the Come 
miſſuoners of Sewers, and of the King's aſſent therenn- 
to, where neceſſary 12, 213, 286, 


Where. not neceſſary 
Certificate of a Biſhop, where not traverſable 


17, 286 
215 


No Averment to be taken againſt the Certificate of 4 Judge 
| 21 


Qq 2 


Certiorari. 


Tf 


The TABLE 


Certiorari. 


A Certiorari /zes to the Commiſſioners -of Sewers 167, 290, 
291 
A Certiorari doth not remove the C Gemens ans of Sewers 172 


— Chillenge.” 


Where a Jurors not "Eine forty  fillinge per annum af 
the time of his being ſworn,” is no good canſe of Challenge 
245 

Charge and Ss: 

© xQ > VS. 
C> 0 


See 1 Coe Cooibolds 


To what- charges Eccleſiaſtical or Spiritual ſs her are liable, 
awd to what not I29, 130, 131 
With what payments Tythes ſhalt be charged, and from what 
diſcharged 130 
What Commoners may be charged by the Laws of Sewers, and 
- what not 137 
To what charges the Lifor and to what the Leſſee is ſubje& 


1400 143 

Where the Level is to be charged, and where not 144 to 
149 

TheC ommilſi oners of Sewers ma va impoſe perpetual RE 
repair 20I, 202 
Such perpetual charges may be = Cuſtome 201 
A. Jaror's Lands are GO with Ines; from the time he 
_ was impaneled 245 


9 Chaſe. 


Chaſer are nat chargeable by the Laws of Vewary: 13 g 
Chattels ; 


The” TABLE. 
Chattels z See Goods. 
Cheſter ; See County Palatine. 
Cinque-Ports, 
Five in number | 57 
Commiſſion, Commiſſioners. 


7 Inquiſition, 
( Laws. 
See 


23 H. 8. cap. 5. 
| 0... ) 25 H.8. cap. 10. 
: Stat. 3&4 E. 6. cap. 8. 
1 Eliz. cap. 1. 


Oath to be taken by the Commiſſioners of Sewers, and before 


whom 6, "4 
The form of the Commiſſion of Sewers. ': 2x54 3, & 
Commiſſioners of Sewers, how to be qualified 9, 233 to 253. 
Ancient Commiſſions of Sewers 24, 25,222 
The Statute of 6 H. 5, cap. 5. the firſt Statute wherein the 

form of a Commiſſion of Sewers is ſet down © 24 


The Shore and Grounds gained from the Sea, are within the 
Commiſſion of Sewers, but not Grounds left by the Sea, 


till put in Gaynage 61, 62 
The Seas, Creeks and Bays are all out of this Commiſſion 61: | « "J 
Ports. and Havens, the Waters as well as Walls and. Banks,, —_ 
are totally within this Commiſſion 62' q 
The Banks and Walls of navigable Rivers, are within this- 
Commiſſion 75,76' 
An Order of the Conncil-table concerning the power. of the 
Commiſſioners of Sewers | 98 19-102: 
The Commiſſioners may ſurvey by the examination of others- 
106 
What things they may doe by view and: ſurvey. 07, : 99: 
blind: 


By on 


"et TABLE 


| A blind man cannot be a C omni oner of Sewers, and wy 


108 
How, and in*what things and reſpef they are to proceed by 
their diſcretion - I12, 113 
Their power to relieve the viſible Poſſeſſours of the Land 
charged I43, 144 
The Commiſſioners of Sewers have a Conrt of Record 164, 165, 
They are called Fuſtices in two Statutes I = 5 
Of what Court they are a Member | .166 
They may ſit and inquire by a Fury on # Sunday ibid. 
AP Proceedings upon the Commiſſion of Sewers/muſt be in En- 
eli _ * 166, 290- 
There needs n0 adjournment of this Commiſſion - 167 
In what caſes the Commiſſioners of Sewers may\impriſon, fine, 
amerce or diſtrain I69 fo 181 
IWho are to nominate thew 225 
What Freeman of a City, &c. may fit as a Commiſſioner of Sew- 
ers, and what not 23440241 


Nb bead of a Corporation aggregate can ſit as a Commiſſione» 
of Sewers, in reſpe of the Lands. belonging to the ' Corpe- 


rakzorn 

He who hath Lands to retain of the value required by the S Do 
tute of 23 H. 8. cap. 5. may fit as a Commiſſioner of Sewers, 
though be hath not nds to diſpoſe tbid. 

> Where a Commiſſioner of Sewers muſt have Lands to the value 
of forty marks per annum, at the time of his (itti 2 
Legs hed my by a diſabled C RT Sins 
ſhall be void, and where not 199544; 254 

22D The power of the Commiſſioners of arch the Connty of 


Glamorgan, iz relation to the fand ariſing out of the Sea 
269 

Where the Commiſſioners of Sewers have power to'make a Ri- 
ver or Stream navigable, and where not TALE 
They have power jus facere | _- 28x 


Fheir Orders may beexamined and corre@ed, and they puniſhed 
for their miſteings by the Conrt of King's Bench, rwotwith- 
ſtanding 
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The TABLE. | 
ftanding the general word: of the Statute of 13 Eliz. cap. g. 
which ſeem to the contrary 239, 290, 291 


Common. 


What Commoners may be charged by the Laws of Sewers, and 


what not 137 

| _ Condition. 
Where one Condition » contingent or poſſibility may depend 
upon another, and where not _  66,67,68, 70 


An Eſtate may as well decreaſe as increaſe by a Condition 6g 
Lands are granted to one in tail upon condition to have the 
reverſion in fee; The reverſion in fee ſhall increaſe to the 
Grantee, and not alter or drown the Eſtate-tail 69, 70 
If it had beer upon condition, to have the Lands in fee ; 
Quere, whether by performance of the Condition, the E- 
ftate-tail be not changed into a Fee-ſimple 2 ' ibid. 
Where, if the Difſeiſee releaſes to one of the Diſſeiſor's upor 
condition, and the Condition is broken, it ſhall reduce the 


Poſſeſſion, and give the Releſſor a reentry 232 
Conquelt. 
To what Laws a conquered Nation ſhall be ſubje&# 46 


Contingent 3 See Condition. 
Contribution. | 


Where on 4 tax of a whole Townſhip, contribution fiall be 


granted, and how 125,218, 21g 
| Convition. 

Where 4 man may forfeit for the ſecond offence, before be is 
convi@ed of the firſt offence 246, 247 


Copibold.. 


eh "EI he: vo EET et F356 As > Wis eh 1h Ped Pt I 
—— Fes LAG REA wy et: a © Foe "6 $2 bt Fl : B80 4 Ta py "54 BZ ey PL; % gol Fo 
Ok Ip EO WE RS ane neg CTY 3 Cans 24 ” 4 WAS; $3 12.7, 84 - TAS * 
o SO *e w = 4 $86.7 _ —- Ww 4. > 
- IKE e EE WA - 
* 


The TABLE. 


Topihold. 


| See Surrender, 


Where the Lord of a Manor may take advantage of a forfeiture 
of a Copihold, though his Eſtate in the Manor be wagon be- 
whe ſeiſure F373 
hat duties and ſervices a Copihold yieldeth to #f 5d Lord 
132, 133 
The Lord holdeth copihold Lands in tenure , though not in 
culture _ I33 
How the Lord is ſeiſed of the Freehold of a Copiholder's Land 
_tbid. 
Copiholders fhall be aſſeſſed, but their Lands may not be ſold 
by the Statutes of Sewers 133, 134, 135, 206 
What Laws and Statutes extend to Copibolds, and what- not 


: 133, 134, 206 
How and with what Copiholds may be charged 134, 135 


Corporation. 


Commiſſioners. 
S Fines. 
Sale. 


A Corporation is confined to the circle preſcribed them by their 
charter 53 


Covenant. 


Where a Covenant foal bind a man's Heirs, and where not 

II7, I18, 120 

A Covenant by the Leſſee to pay all taxes and charges towards 

the reparation + 4 the Premiſſes, ſhall extend to a Sea-wall 
in defence of the Level where the Land lies, and the Com- 
m#iſſioners of Sewers may tex him zotally for the Land 118, 


II9 
1F 


The' -T-AB LE. 
L the'old S#4-will was freight, and a new one be built i 
. 'Fhe Corrs of a Horſe ſhoe, yet the Covenant ſhall extend to it 
tbid, 

But if x ſtranger to the Land Covenants to pay charges to- 
wards repairing ſuch a Wall, - the Cong oners have no ju- 
riſdidion' thereof 1 + - 119 
Where the. Bxecutor of the Laſbn who enters into the Land, 
ſhall be bound by ſuch a Covenant, and may be compelled there- 
unto by the Commiſſioners 119, 120 
Where the Covenant of the Leſſee to ſuſtain the Banks of a Ri- 
wer, ſhall be broken by the irruption of the Waters, and 
where not 146 


County 3 See Stat, 22 H. 8. cap. * 
County Palatine. 
See Error. 


Commiſſioners of Sewers for a County Palatine. 13 
A Count Palatine cannot take or grant Lands in his C ounty, 


but by Record 3IT 
The Prince hath jura & eſcheta regalia within the Palatinate 
:of Cheſter 53 
oþ Courts. "= | 
Juriſdiction. 

See { King's Bench. | - 
The Commiſſioners of Sewers have a Court of Record 164, 
I65, 166 
What Perſons have a Court, "ol who not 164, I65 
How many ways Courts have' bad their beginnings ibid. 


The Court of "F irſt-fruits and Tenths ereFed by 32 Has. 
> Cap. 45. ard that of Wards and Liveries by 33 H. 8. c. 22. 
16 


5 
The Courts of Wards and Firſt fruit primarily belonged to 
i” the Chancery 166 


Rr Which 


Which Cle my impriſen YE or amerce, avid which #6t- 
169 
4 ſaperiour Court may remove 4 Cauſe out of an inferiour, but 
zot & contra , nor can the inferiour Court ſep the ſu- 
riour 795 
Goods ing under the power of a Proceſs in one Court, may 
#08 be taker out thence by the power of another Court : 

9 

Conrt of Sewers ; See Sewers. 

By the King's Courts , what Courts are meant 249, 249: 


Crd” 


4 H. 4 Cap. 20. 
See wn. 23.8 . Cap. I5. 


What things Subjefs may claim. by _ > «nd what mod 
49, 49: 


The difference between Cuſtonee and Preſcri 116 

Where Cuftome ſhall tic one to repair, where not hi 

Couſtome to repair in Perpetnity, good 

Cuſome to be exempted from being aſſeſſed by the Laws of 
Sewers. 223, 224, 


—— 


D: 
Damages. | 
tonne where: recoverable by the Defendans 
— Ae Sa Pans SEE _— 
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Debt 3 See Stat. 13 Elie. cap. g. 
Decree. 


| 23 H. 8. cap.:s5. 
See Stat. | 13 Eliz. cap. 9. 


Decrees grounded on ancient Laws or Precedents, ſafeſt 12 3, 


129 


Decree for ſale, See Sale. 
What Eſtates may be granted by the Commiſſioners of Sewers, 


by their Decrees for ſale of Lands 212 
Such Decrees bind the Land. ibid. 
They may not decree Land in mortmain ibid. 


Their Decrees for - ſale of Lands muſt be certified into the 

Chancery, with the King's royal afſent thereto 2x3; 286 
They are judicial As, and not traverſable 216, 21 os 28 7 
A Bill of Reverſal of 4 Decree, lieth'in the Court of Sewer 


26 20 odP 

TheC ommiſſuners of Sewers cannot decree a breach to be made 
in an ancient Canſey or milftank 260 
Nor the overthrowing or removing of an ancient Were 263, 
264, 265 

A Decree in Chancery cannot be reverſed there without a Bill 
of Review 288 
Decree of the C ommiſſioners of Sewers confirmed by the Court 
of King's Bench . . 290 


Defeaſance. 


If a Deftaſance made of 4 Statute be broken, a new Deſi 
ſance may defeat the forfeiture 


" Defences, 


New Defences any" be made by the Commiſſioners of Sewers 
92 fo 96, 99, 100,101, 103 
Rrea- Some 


- 


The! TABLE: 


q ; 4 Som Opinions ſeeming 10 the contrary 93, 94, Io4 
__- An ancient Sea-defence may be pulled down by he ns. o- 
ers of Sewers ' . 282 


They who were bound to maintain the ancient, are not bound 
to maintain the new one, if nos s in another place 282, 


3 — | 28 3 
=. | Demand. 


Where there muſt be a demand, before aire I 8 I 


| Deviſe. 
See Stat, $5, H. 8. Cap. I. 


4 | devi © of the uſe Fry accufietiel þ of Goods in. roads 
good, but not of the Gods themſelves in remainder 228, 


229 
4 ferns wo FP int remainder ; by way of executory deaife 


2 ICI 22 29 
E Dignity : 3 See Annuity. | 
'Diſcharge 3 See Charge. 
_ ©» Diſcretion. 
Three ſeveral ſorts or degrees of diſcretion, by which the Com- 


wiſſioners of Sewers ought to proceed I12 
In what things they are to be gvided by their diſcretion 113 


Diſſeiſor, Difſcſee. 
See Releaſe. 


Ore Jointenant may difeiſe his Companion 230 
If one Jointenant and a Stranger diſſeiſe the other Jointe- 
nant, the Stranger gains no intereſt, but is onely a\Coad 
jutor in the diſſeiftn _ 


The! TABLE. 


He in remainder and « Stranger may difſeiſe Tenant Mo hi if 


ibid: 
IVhere a Releaſe to one Diffeiſor ſhall enure to his Companion, 
and where not. + 2314-2323. 


A Diſſeiſee during the difſeifun cannot fe as a Commiſſoner of 


Sewers 246 
Nor can deviſe his Lands by the Statute of Will ibid. 


S | ws | Dikreſs." i PLES : \ 


Seda eo 
23 Cap. 5. 
Stat.-y 84 E. 6. 6. cap. 8. 


The Diſtrainer muſt at bis peril look well that he whom he di- 


ſtrains is ſubje@& to the charge 125 
Three ſorts 0 of Diſtreſſes 180 
Where a judicial Diſtreſs ifſues,' cod what caſes it ſhall be 

awarded ibid. 
Where a Diſtreſs may be taken without any expreſs warrant 

180, 181 


Where a Rent-charge 4 be Mans for, though di ſtreſs is 
' not expreſly granted id, 
Where, 4 Diff nay be taken of common right 181, 192, 


Ho 
F Tex muſt be Sb before "x Diftreſe rakgn &" 
Iz what, place a Diſtreſs may be taken © .' \ , \.._ 182 10185, 


A Diſreſe aut of the Admiralty may be taken on the\Land \183 
7 here the Gods of a Stranger. and where thaſe.of the Owner 


c ey _y be Inge 185, 186, 187, 192, I93 
Ditches. 
F23H.8. cap. 5. 
See Stat. | 3 Jac. cap. 14. 
Several famons Ditches Ir, 82 


Drain; 


The! TABLE” 
Drain. 


4 New Drain may be made by the Commifloners of Sewers 
 9g2to 96, 99, IOO, ron, 103 


Dutchy. 


Commiſſonr of Sewers for the Dutchy of Lancaſter. 10, 11 
See Stat, 3&4E. 6. cap. 8. 


PF. 5 
Ecclefiaſtical Perſons. 


Infant. 
$ Reſidence. 
* Sale. 
Stat. 43 Eliz. cap. 2. 


(0 LD mot their Churches in free Ales 
' The Privileges of Bccleſtaſtical and Spiritual Perſons 
129, 130, 131 
To hes Mai liable, and to what not 129, 130, 131, 209 
They are not to be ſummoned on their Spiritualities” 130 
The Statwies of x Eliz. 13 Eliz. cap: 10. ard 14 Eliz. cap. 11. 
- which reſtrain Alienations by Eccleſiaſtical Perſons, are not 
Z a with by the general Statnte of 23 H. 8 6. cap, 5. of 
BB ; 'n 
3 NEED >= oftical Perſons may ſit as C oor of Sewers, 2 
ka _ of the Lands they are ſtiſed in Jure Ec- 
| 243 


3 


« 


Engines z 
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The 'TABLE. 
Engines, See Stat. 23 H. 8. cap. 5. 


es | Equity. 
Equity defined 96 
_ .Error.... | 

See Plea. 
Error lieth iz the King's Bench of a Judgment in the County 
Palatine of Cheſter ":= $$ 


5 
No Writ of Error lieth upox the proceedings of the Commiſho- 
wers of Sewers, but the Party may diſcharge himſelf by Plea 
Pp 167, 28> 


Eſtate. 
Condition. 
Frankmarriage:. 


See ; 
Goods. 


What Eſtate a Commiſſioner-of Sewers muſt have 9, xg, 20, 
239 to 245. 
Every decreaſing and increaſing Eſtate depends pon the firſt 


Eſtate which receives the Livery | 67, 70 
Where a Fee many decreaſe into an Eftate for years 68 
A Leaſe to B. for his life, on condition to have it for the life of 


C. tn that caſd on performance of the Condition, B's. Eftate 
&. decreaſed from: his own life to the life of "= 6g 
A Grant to the eldeſt Son, and the Heirs of the Body of bis 


Po 7@: 

If fach Grant be to the eldeſt, and be die without iſſue 5. 
Quazre, Whether his younger Brother ſhall inherits by force 
of this Intail, or the Lands fbel{ revert to: the Donor £ 


FO» 
F Ends be granted to the Wife andthe Heirs of the Hnobend 
of her body begotten, and the Husband die, the Sow may 


takg: 
-So ang? FH Sectors 57 
oo ba 48. LE BLFH3,T 


=_y 


i 


Father, is a good Eſtate-tazl + Secus, if to-the younger 
$ 


ME es \ . 1 
" * CAR bod 3 ae © $5 by 4-5 . wo OY? , # 
7 ATRESIA 4 { WES,” CITY $ " v- PETE % ry 
A #2:-4KS - #64 


ho Ae never tak by defi 


Een # the « Comntfinny f Sewers wi grant in Lad 
- © Tx 


Exchange. PIGS 


a of Lands in two Jiviral Counties by deed, good 


7 31 
Excemtion. 


Fee Admiralty... 


6 FOIA II TID pen? ata 153 
' Where goods may be ſold upon 4 Levari facias, and where not 
. 190 


Executor. 
See Liver bf Seilin. 


— Where the Executor of a Leſſee ut be __— towards the 


dn i of a Sea-wall, &c. II9, 120 
_ Exemptions. 


Whet Perſons and Lands are exempted from being aſſe fed by 

the Laws of Sewers 932,423 

Carb exemption may be by a ſpeciah, but #0t by a general cu- 
ome - 223, 224 
King not exempted oO 224 


OY 


The ewes forts of Beile - dr 3H mt 

What a man exiled forfeits, Fe bed woe \ $45 3936 

His Heir may enter, and his 1 may enter into her own Lon 
ond Jſne as a Woman ſole ibid. 


If 


ns Be: Sfgie"1 


The 'TABLE. 
Tf te bo pnbgs during his baniſhment, the King pray: the 
The F, F Rds of the Son is not forfeited by the exilewent of "the 


Father 238 
Expoſition of Words. 

Incrementum & decrementum Maris 53 

Shore . 54, 55 37 

Coafts and Sea- Coaſts, the divers ſignifications thereof 55, 

56, 57 

Creek 56, 57, 58 

Arm of the Sea | ibid. 

Pors © 57, 58 

rar | 4 

ibid. 

ibid. 

58 

| ibid. 

Difference FEREN a Creek, Haven and Port ibid. 

Heretofore and Hereafter | $8, 59 

Sk 9” Wat, the difference between ther Ce: 

77 

Fluvium & Flumen, the difference 79 

Sewer 80 

Gutter | ibid. 

Ditch 31, 82 

Pool | 82 

Pond ibid. 

Stream G3 

Facere Pontes 86 

Calcey 9o 

Goat 91 

Nova conſtruere, & de novo conſtruere, the difference 92, 

93 

View and Survey, and their difference 106 

Frontage 115 


S1ſ ' Preſcrip» 


eto Soat ets, OO SIS 
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The {TAB LE. 
* Preſcription and.Cuſtome 


\Refiantia | 16,117 
*Tenements.\' 10 1 os ODS OTOANITES. - 
Lands ge ©... tbid. 
Purpreſture and Nuſance, their difference: . 175 
Amerciament - IV #; TO 177 
Praverſe \ - 213 
A Law: *. 28384295 
Ordinance OIETY | | ibid. 
Decree Tl | tbid. 
TH Expoſition of Sentences. 
Ad ea quz frequentius accidunt, jura adaptantur 32 
Acceſſorium ſequitur ſuum principale 158, 219 
'Exceſlus in re qualibet jure reprobatur communi 176 
'Verba zquivoca & in dubio pofita intelliguntur in-dig- 
© Hiori & potentiori ſenſu -- 248 
Rerum progrefſus oſtendunt multa, quz in: initio nec prx- 
caveri aut previderi poſſunt 283 
Quz preter conſuetudinem & morem majorum ſunt, neque 
+ Placent, neque rea videntur 287 


"WY 
_> 
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F; 


Fairs and Markets. 


A® E not chargeable by the Laws of Sewers X; [ 38 


Fam i 


Who are Members of ane Family. + &. 
A Ward is part of kis Guardian's Family ; ibid, 


% 


The. T'ABL Ei 


Farmer See Stat 1; Eli cap ge 


an - 


| _ Fees. 
23 H. 8. cap. 5. 
F See Star SIT 6. cap. 9. : * 
p 145 -Feofiment.: * IfLF 
See | Livery of 
Livery of ſeiſin. 
0 ; Feny.) | - 
May be charged by the Lav of PP doug \ 137 
os Yn GE. 3. caps1. i=» ak ns. | 
ny $44 Stat: 23 kD;& cam Foo on hm! ft, gt ae a TE 
TIAIDE 13 Eliz. Cap. 9. . is * | © 4 :5 
What Courts may fone, and has. not. 4 1 \ k 169. 
Where he "ay. ran; Sewers. may. fine, Br not: 
E70, 171,174 t0.177 
Where one is apedfwed he _—y be fed ws 15D 
A. Fine; ht49: ber taſorrable;. {A LI BAG 
The reme «4 if Commiſſ oners of. Sewers impoſe exceſſive Fines 
171, 290 
A Fine, its qualities Sgatttee net I75, 176 


Where the cauſe of a Fine is traverſable, and where not 176 

Eine are tocbe: afeſed $1 Abate \ on. 3noreajed. in plena _ 
iv "%S 4 Sa Ys N\ IS 

Where > + Jos hal precede the impriſo ment, and where. the 

tm py ant Ons A bv welt ohh a "bi 


+ <4, vx 
$1 9% 4. 


s - 


mes | Sf 2 | Eons, 


The TABLE» 
Commiſſioners of Sewers cannot levy a fine when imp bs 
IVhere a man is to be fined for a nuſance 268 


Fines of Lands. 
A fine and nonclaim by ffor years will bind a C orporation 


= 209 
Fiſh-days 3 See Stat. 5 Eliz. cap. 5. 
Forfeiture. 

Penalty. | 
$ 23] 8. cap. 5. 
Stat. 4 25 H. 8, cap. 10. 
23'Elz, cap. 9. 


A grant from the Godin of Lands forfeited for Treaſon, made 
e the Statute which” gives orſeiture of _— 
Lands, ſhall not extend to int s 
Who may Take advantage of the Forfoitzre of Copibola or = 
Eſtate, and who not | 71, 72, 73 
What Lands are not forfeited by a Premunire 207, 208 
noon > OREN. 
upor; a tugam before 
hat forfeit his Goods, though afterwards —_— = 
Forfeiture by a man exiled 36, 238: 


Where a man may forfeit for the ſecond Ace, he i 
Tf Be foie ng, ue 247 


Frank-marriage. 


Five things incident to a Gift in Frank marri r5F 
cant Ow. het be taken to be in Frank warring and what 


| 160 

By: Pl Gif to the Heirs Males and F emales of hey Baer ts 
Frank: marriage , the Heirs ſhall inherit a & _ as 
enants 


The TABLE. 


Tenants in common, and tis an Eſtate Tail, and no F _ 


marriage 
A Baſtard cannot inherit in Frank marriage 160 


Freeman. 


What Freeman may fit nper the Commiſion of Sewers, aud 
What not 9, 237 fo 240 

Who: is a Free-mare of this Realms, and who not 234 

| How many ways a man may become a Freeman of a City or bee 
rough 236, 237 

Where a man's birth makes him free, and where not 237 

The King could not make a man a F reamenef London, a9 
he can of the Kingdom 

The Freedom which h the for had by binth, ir n0t forfeited C 


the Father's exilement 233 
Frontage. 
Where Frontage ſhall tie a man to repair, and where not 115, 
121,122 
G. 
Gernſey ; See Iſlands. 
Goats. 

23 H. 8. cap. 5. 

See Sea. $238 cap. 14. 
HE uſe and uſefulneſs of theme 9Þ 
[ New Goats may be made by the Commiſſuners of Sabers 
97, 98, 103 


Goods. 


The TABLE: 
Goods. | x 


Leaſe. 
See 9 Property. 


Quote," Chittels and flock, joined with Land in write of Af. 

"" a##Ejetione Firme £1 41.098 

No Eſtate can be*madle of them in remainder but they may. peſt 
as 2 dependancywpor a Farm © | 

The uſe and occypation off | Goods, deviſable in FNatiras 


Y | 1.228, 229 
[——0a# hs eter of Alnriniftrator; the Goods 0 "the Church, 

or of a Corporation, or the uſe or occupation. of. Goods, will 

" wot "enable "4" man 'to- ſit #6 4 Commuſſroner of Sewers 
240 

I fo [2 foes, if the Commilſe oner have Goods of his own in any 
part of this Realm J ibid. 


"Grants: 
See Eſtate. 


- uw" 2 Bree” 2 res _ 


400 . 


A Count Palatine cannot Grant Lands in bis Comnty, but by 
Record 3T 
Where the Grantee ſhall have the ſame advantages the Gran- 
tor had, and where not 33.92 
Grant of a Rent- charge by two Tenants in Common, how it ſhall 
be taken © | 211 


Grants of the mu 
Z . Ser-Fo ffeitare;", TR BY 91% 13 * i 
V3830 1011530 NA 1d clans od gies ing al | 
The Kg Faunot grant Llands, but by Record 31 
Whether Grounds before they are relinquiſhed by the Sea, car 


| be granted by Charter from the pit Quare? 53 
#300 -  . Grounds. 


The” TABLE. 


. Grounds. 


The difference between Grounds gained from the Sea, and 

Grounds left by the Sea 61, 62 
 __———t Grods may be charged with repairs, &c. upon the Com- 
miſſion of Sewers, and what not I35, 136, 222, 223 


Gutters. 
2 23 H. 8. cap. 5. 
See Stat. þ 3 Jac. cap. 14. 
H 
Habendum. 
& urs Force of it | #49 
Haven. 
$ 5 Ports. 
**.Stat.. 28 H. 8, cap. 15. 
Heir. 
Where deſcending charges or Aſſets ſhall bind an Heir, and 
where not 117,118, I20 
Where the Heir ſhall be bound by the C ovenant of his Ance- 
ſtor, and where not ibid. 
Heirloomes.. | 'K 7 


Heve not becnding avalities, but go with and, wait. upon the 
houſe 228 
| Herba ge. 


The TABLE. 
Herbage of Grounds may be charged by the Laws of Sewers 
137 


Hereditaments. 


What Hereditamentc will enable a main to be a C ommiſſioner of 
Sewers, and what not - © 241, 242 


High-ways. Y 
See Repairs. 


Tr: whom the property of Highways is, and the puniſhment o 
him who indamages them : =4 
Hundred, 


Where a Hundred may be taxed or amerced 122 f0 025 


T. 
Jerſey 3 See Iſlands. 
Impediments. 


| _— cap. 19. 
Stat.y 12 E. 4. cap. 7. 
See 23H 86. ap 5, 
_ Weres. 


V9 HAT Impediments amd Annoyances in Rivers and 
— 


| Streams are to be overthrown, and what not, and 
_ where the nlargewent or excejs only is to be abated 256 
to M g 

7 


f 


The TABEE. 
In-what caſe lets and impediments in Rivers, &c. are to be 
maintained, and not deſtrojed- 266 


Impriſooment. 
The liberty of a man's perſon, much favored in Law 168 
Where Impriſonment is againſi, Magna Charta od. 


Who may impriſon, and who not | I68, 169 
Where the Commiſſioners of Sewers may impriſon, and Me 
ot I70 0 177 
When a man is fined, he may be impriſoned I7I, 176 
Where a man may be impriſoned, quouſque finem fecerit, my 
where not 
Where the impriſonment ſhall precede the fine, and as - 
fine the impriſonment ibid. 
A man 7 ) the proteFion of a ſuperiour Court, cannot be im- 
pri ned by an inferiour Court 195 
Inditment. 
See Traverſe. ; 


I here an Indi@ ment will not lie 369 a penal Statute 249 


Infant. 


See Sale. 
6 Infant may be a Commiſſioner of Sewers 253 
An xs Parſon or Prebendary my not for his nonage avoid 
. 4 Leaſe made by him ibid. 
TMIY | Informer. 


How! within what time, and where an Informer muſt ſue up- 
on a penal Statute 247, 248, 249 


Tt Inhabitant. 3 


OE On © OY 

A wan may be an Inhabitant, where be doth not perſonally re- 

. fae 239 
Inquiſition. 

Preſentment. 


See ) Stat. 23 H. 8. cap. 5. 


— FFhat matters the Commiſſioners of Sewers are to inquire of by a 
Jury 108, 109 


Inrolment 3 See Bargain and Sale, 

Jointenants. 

See Ditleifor. 
One Jointenant may difſeiſe his companion | 230 
A right may hold ating with a poſſeſſion ibid. 
One Jointenancy may be built upon another ibid. 
Two Fointenants, Tenants in Common, or Coparceners, muy 
have Lands double forty Marks per Annum, or neithar 
of them can ſit as a Commiſſuner of Sewers 242, 243 

INands. 

Thand, what 43 
Grnaſey and Jerſey not-within England, wor' governed by its 


| s | ibid. 
The King of Man a Viceroy onely under the King of England 


101”, 

Whether Man be parcel of the Realm of England? 43,44 
&: Man, Breve domini Regis non currit 43 
Wight part of Hampſhire, Sicily of Italy ; Spurabead of 
. Yorkſhire, ad Silly of England, aud bow they became 
' parted from the Continent "1 
A new 


The TABLE. 
A new Iſland riſen up in the Engliſh Seas is the King of En- 
glands, and the Laws of England ſha#/ be there in force 

Be , 45, 47 

But is neither within County, Pariſh or Town, till the King 
hath ſo declared it | #7 48 
Axholm ad Sheppey, Iſlands within the Land ibid. 
To whom new Iſlands which ariſe in great Rivers belong 45, 


46 
Iſſues. 
x Charge. 
See Stat. 13 Eliz. cap. 9. 
Judgment. 
The Judgment in an Aſſize of Nuſance 268 


The Fudgment upon a Preſentment of a Nyſance 268, 269 
The Judgment in an Aion upon the caſe for a Nuſance 269 


Juriſdiion. 
, See King's Bench. 

The Admiral's Furiſdition- ''  4o See Admiralty. 
In what cauſes, and in what manner the Court of Sewers hath 
Juriſdition, and in what cauſes not 217 to 220 
The Court which hath Jariſdition of the principal matter, hath 
FuriſdiFion of that which depends thereon 219, 220 

Jury Jurors, 


See Inquiſition. 


Where a Juror may be fined 173 
if a Faror have forty ſhillings per annum Freehold at the time 
of bis being impannelled, it is ſufficient, thongh he ſell away 
the Land before he be ſworn - 245 
Tt 1 Juſtices. 
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Juſtices. 


Juſtices of Oyer and Terminer, what they may hear and deter- 

amine | fo # 217 
An Aion of debt lieth not before them ibid. 
Fuſtites of Peace, See Stat. 34.E. 3, cap 1.. 13 Eliz. cap.g. 


Juſtification. 


See Stat. 23 H. 8. cap. 5. 


How, and in what manner the Perſon who is ſued for any thing 
— done byvertne of the Laws of Sewers, may juſtify 220, 221, 
; | 222 


Be 
King. 


" Freeman- 
Grants of the King; 
Iflands. I 


(Seas. 


HE King's Lands ſubje& to the Commiſſion of Sewers 

- ; © ag 4; Bebo L6ATe 

# aſſert to the Decrees of the Commiſſioners, See Stat. 23 H.8. 
cap. 5. 13 Eliz. cap. 9. 

He cannot take or grant Lands, but by Record 31: 

His intereſt and preroggtive it and. upon the Seas 39, 40, 

| 41,44, 45,115 

Where Grounds left by or gained out of the Sea, belong to the 

King, and where to the Frontager 42, 47 10.53 

FVhere an. owner cannot. be found, the King bath right 45 


Where 


The T\A:B LE 

[Where the King ſhall have the Lands of a man exiled, and 

where not | | 2.36 
King's Bench. 

The FuriſdiFion of the Court of King's Bench over the Com- 

milſuoners of Sewers 289, 290, 29T 


The Court of King's Bench /hal/ not be ouſted of its Furiſdic- 
tion, by general words in an A& of Parliament 289 


L. 


Labourers 3 See Stat. 23 H. 8. cap. 5. 
Land. 


. £ Alienation.. 
| | See j Office. 


Laws, 


'Hlands. 


See 23 H. 8. cap. 5; 
; Stat. j 13 Eliz. cap. 9. 


Here Laws, &c. of Sewers made by a diſabled Com 
\ \ miſſioner ſhall be void, and where not 19,244, 254. 


—— The Antiquity of the Laws of Sewers 23, 24, 25 

SS 4 _ of this Realm derived from the Laws.of God jon 
| atur | 

The Laws of Sewers are Prerogative Laws. 25 

—— By what Laws the King governs on the Sea 40, 41 


ſubje& to the Laws of England, and where not 46 

__—— When the Laws in England became in force in Wales 1bid. 
The Commiſſwners of Sewers may make Laws like to thoſe of 
Romny-Marſh, where there have not beer any ſuch in uſe 

| | 202 


- Where a Nation conquered by the King of England, fhal be | 


The:-. 
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The Commiſſioners of Shewers have power jus facere | 287 
————— What Laws they may make, and for what purpoſes new Laws 
are to be thx pt%"s thew —_-.. 281, 282, 283 

Several things conſiderable in the making of new Laws of 


" _ _ Sewers 47 "ug 
The differettce between a Law, Ordinance and Decree wy 


What Laws ind Ditrees matte by the Commiſſioners of Sewers 
——  arereverſable, and what not 288 
Leaſe. 


See Charge. 


To what charges the Leſſor, and to what the Leſſee is ſubje& 

by the Laws of Sewers 141, 1142, 143 

Goods may be let with Land, or a Stock, with a Farm, as 

dependants thereupon, but the Property remains in the 

| Leſſor 227,228, 229 
nr A Leaſe for years is no enablement of a man to ſit as aCom- 
miſſioner- of Shewers, but a diſablement 244, 245 

Where a Leaſe made by an Infant ſhall bind him 253 

Leſſee for years may lawfully abate a nuſance contrary to the 

Statute of. 12 E. 4. Cap. 7. and may be puniſhed for the 

continuance of it 259, 260 

Level. 


ne Where the Level is to be charged by the Laws of Sewers, and 
where not 144 to 148. 


He within the Level who disburſes all the money, ſhall be re- 
paid his principal, with intereſt © 150 
Liberties. 
| See Privileges. | 
Liberties of the Biſhop of Dirham in tertis ſuis inter Tyne 
& Teſe, ſoa nvt extend to -his new purchaſed Larttls,” ad- 


Judged 52, 60 
Liberty ; 


Hes Front fore He BA 


wr... 
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The 'TABLF. 

Liberty 3 See Imprifonment. . 
Liyery-of ſeifin. 

Livery of ſeifiv, an axcieut approved Ceremony of the Law 


How many ways it may be given ib7d, 
If the Feoffment contain Lands in two Counties, aFual Livery 
in one County in the name of both will not paſe the Lands 
in the other County 31, 32 
Where the Rents, Services, &c, of a Manor will paſs Fi At- 
tornment before Livery of ſeiſt nz of the Demeaſnes, wn 


where mot- 
Livery may be given of Lands in another County within on 
view 32,33 


The difference between Livery, and Livery of ſeiſſm 32 
In Livery within the view, all the particular Lands need not 
be put in view 33 
It may be made without any neceſſi ity urging thereunto 34, 
Who can neither give nor t4ke by Livery within the view ibid. 


ot - + Ro 


Expreſs Livery may be given by "Attorney ibid. 
Whether Livery within the view car be made by Attorney 35, 
36,38 


An intelefiual view will not ſerve * by 25 

If 3bere be two Leſſees, the remainder in fee. to '» S. one of the 

+» Leſſees may take the Livery and Seiſin 36 

If a Letter if Attorney be made to #wo jointly to. take Livery Nor 
and Seiſin, one of them cannot take it | ibid, 

IF a Leaſe be made to A. for years, the remainder to- B. ins 
fee, and A, dieth, his Executors may take Livery. of ſeiſcs 


The: Lefſee for years who: takes Livery, is more than a = | 


* Deputy | ibid. 
Whether the Livery may be made to the Leſſee for years, within 


os view 37 38: 


1-4 JS 
BY 


London.;. 


the 77-ABLE 


Loddos} Seb Stat! 3 Jae. cap: 14. 
Lord:z See Taxes. 


M. 
- Man; See Iflands. 


Manor. 


HE Soil between the High-water and Low-water Mark, 
'  - may be parcel of the Manor of a Subje& 49 


| Market; See Fairs, 


Mill. 
See Stat. 23 H. 8. cap. 5. 


i the Commiſſioners of Sewers order J.'$. to repair the Floud- 
gates belonging to his Mil, they need not expe what E- 
Poe be hath in the MiD, nor fhall it he intended a Mill be- 
" fore the time of E.1. 261 

Every owner of a Mill ought to " ol the F loud-gates, what- 
ever Eſtate he hath. in in the Mit | —_ bona 

Mftank, See Decree, ks RE KI ISC 


Mines, - 
Why a SubjeZ ma not have the Silver Mines in bis Grounds 
48 
OPT ER 


The Mortgagor 0b chargeable by the Laws of * 138 
Mortmain 


Mortmain z See Decree, 


| Moveables. 
Moveable ſubſtance to what it extends 239, 240 
N. 
Nomine pane. 
A*' Nomine poznz will not enable a man to fit as a Com- 
miſſioner of Sewers — - | 242 


Non compos Mentis 5 See Sale. 
Nonſuit; Yee Amerciament. COPE 
Nuſance. 


Se { Amerciament 
92 Stat 12 E. 4. cap. 7. 


, 
' 3 
- oy 


Who may or onght to abate or reform a. Nuſance 259, 260, 

: : 267, 268, 269 
W bet Nuſances are within the Connſance of the Commiſſioners” — 
of Sewers, and what not © 267, 268 RR” 
The ſeveral Judgments in Caſes of Nuſances 268, 269 E. 
Where a man ſhall be: fined, and where onely amerced for 4 
Nuſance 267, 268, 269 


— = 


0. 
Oath. 


ATH tg be taken by the Commiſſioners of Sewers z See Bo 
Q Stat. 23 H.8. cap. 5. and 25 B. 8. Cap. IO. . | 
Uu Obliga- 
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The TABLE 


| Obligation. | 
Obligations not held valuable, but things in aFion 240 
An Obligation by a Mayor and Commonalty, Dean and Chap- 
” fer, or Abbat and Covent, ſhall not be avoided for the 
 wonage of the Mayor, Dear or Abbat x7 253 
| Office and Officers. | 
See Annuity. 


What Offices are not chargeable by the Laws of Sewers 138 
_ To what Offices Land may belong I 56 
Offers of Sewers; See Stat. 23 H. 8. cap. 5. © 

Where an-Officer of Sewers may be fined or impriſoned 174, 


| | 17 
An Office will not enable. a man to fit as a Commiſſioner if 
Sewers | 241 
- But Lands belonging to an Office will | 244 
Women capable of Offices, to be exerciſed by a Deputy . 252 


Order. 


Order of the Conncil-table, about the execution of the Commiſ- 
' ſpon of Sewers _ 98 to102 
. Orders of the Commiſſioners of Sewers, quaſhed for divers 
- defeFs - OT Os 291 
Ordinances. 
. Laws. EF | 
ee 23 H. 8. cap. 5. 
Stat. 3 Eliz. cap. 9. 
' Outlawry ; See Traverſe. 
Ownerſhip. 
Where ownerſhip ſhall tie. a man to repair, «nd whore not 115 


I2x, 
. Parce- 


The TABLE. 


A. 
Parceners z See Jointenants, 
Park. 


TOON Pp” are chargeable by the Laws of Sewers 138 


Paſlage. 


| What Perſons who have Paſſage for their Boats on a River 
are chargeable by the Laws of Sewers, and what not 


137 

Patron, 
The Patron wot chargeable by the Laws of Sewers, for hjs right 
f preſemation or nomination 139 


raw fo non eye] 


23 H. 8. cap. 5. 
See Stat.y 25 H. 8. cap. 10. 
13 Etiz. cap. 9. 


— The Awaby for a Commiſſioner of Sewers to ſe, f abs: M wNqua- 


lified '8, 9, 233, 234, 246 - 
Where a Penalty appointed b by 4 Statute, fall be recovered by | 


that means onely which the Statute appoimts 249 


Pe nalty for relevying , inhauncing or continuing Weres , &c. 


256, 257, 259, 267 
Plea. ? 


__ the Defendant may. plead in juſtification of any at 
done by vertne of the Commiſſion of Sewers 9,10, 220, 

ve | 221, 222 

Uu 2 The 


<A, 447 7s 


The: TABLE” 


The Part grieved by the Commiſſioners of Sewers, dif- 

' char; ve bimſelf by Plea RE 4 

In af 6m4 es the Party cannot have 4 Writ of Error, or 
Audita Querela, . he may: "aſe barge himſelf by Ples ibid. 

"The time of taking the ireſs, Þ avetter of ſubſtance 22, 


222 
-Pands; See Stat. 231 H. 8. cap.'s. 
Pas See Stat. 23H, 8. cap. 5. 
Par: 


$: PR que-Ports.. 
* ?Stat. 4 H. 4. cap. 20; 


4 Port is always graced with Legal Privileges 58 See Mag. 
har. 


C 
—_ The whole Countreg is. bound to the repair of Ports pwr 
148, 149, 


Poſlibility.z See Condition. 
Prezmunire. | 


{rrmrtmtant loner int y 
EF " Profien:..: 
The Autbour's Preface Rita. 23, &c. 
TY ._ - Prerogative.. 
C 0ands, 
9m) path 


The King's Prerogatives upon the Seas 


The T'AB LE 


; m_ ans a S ubjets may cleim _ Preſcription and what 
The « difference between "Proſeription and C uſtome 4.49 


Where Preſeription ſhall tie one to repair, and where not ibid. 
He who is bound.by Preſcription to repair, is bound to doe it 


alone I21, 122 
Preſcription in a modus decimandi good, though not in anon | b> 
decimando- | 223, 224 - 3 
Preſentment: | ; 
. See j Sg 
——— 4 Preſent ment « at-a Court of Sewers, quaſbed for ſeveral de- 
feFs 37-2 
Preſentments at a Conrt 0 Fo Sewers ; mf be by the Oaths of 
twelve men, and not a leſs number : ibid. 


A Preſentment certified 10: be per ſacramentum Juratorum 

_ generally, without ſaying twelve men, adjudged i ibid, 
A _ w—_ of Sewers . may my; a ſupplemental, bit not an 
inal Preſentment II 
eſentment is not traverſable for the ſmall efteem t 
— hath of it ibid. 

- A Preſentment to repair ratione. tenur#, without mention 
where the Lands lie, void ' 182 

Te 'what Caſes there is no other remedy to compel the Tenant 
to repair, but by Preſentment 183 
There a Preſentment made in the Court of Sewers is traver- 
fable 215,246 

4 Preſentment before Commiſſioners of Oyer and Terminer 
is traverſable tbid.. 
A Preſentment that a Were was inhaunced, without ſing | in. 

"nn 0 res defetive = 264 
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Privileges. 

Privileges and Liberties confined to a certain Precin# cannot 
be tnlarged beyond the ancient bounds, although the Pre- 
ind be inlarged | 52,60 


Proceſs 3 See Stat. 23 H..8. cap. 5. 


Property. 


Who hath the Property in the Sea, Sea-ſhore and Rivers 39, 
| | 41, 45, 54> $5,77, 78,115 

Of what things the Common-law hath fixed no property 78, 79 
ow many ways the property of a war's Goods may be altered 


without his conſent. 883 
=" of Goods or Stock leaſed with a Farm remains in __ 
«7 a the Loſer OE. 229 
; Proxies. bs. 
- Not chargeable by the Laws of Sewers 38 
| 1 \ Publick ſafety, = 


Toe preferred before private reſpe®s or intereſt 103 


| Purpreſture. TEES 
A Purpreſture is fmeable, and where it may be committed 174 


a ITY EEFEFT Mines " HFS 
i p 


% [ 

fs}: | Qualifications, TO 4 

: ——T HE qualifications requiſite in a Commiſſioner of Sewers | 
| 9, 23310253 _ 
Ws 1--- | | Readings. , 


The TABLE. 
R--- 
Readings. 
A Somme of the firſt four days Readings 274 to 281 


_ Recovery. 
_ See Stat. 21 H. 8. cap. 15. 


Common Recovery, the forte of it | 207 


Rediſſeifin, 


W:0I not lie,- but on the firſt Eftate, and againſt the firſt 
WS 


Parties 
Releaſe. 


Where, if there be two Diſſeiſors, and the Diſſeiſee releaſe to 
one of them, he ſhall hold his Companion ont of all, and 
where not, but the Releaſe ſhall enure to both 230,231,232 

If the Diſſeiſors makg a leaſe for life or years, and the Diſ- 

ſeiſee releaſe to one of them, the releaſe ſhall ennre to both 


231 

If the releaſe be to one of the Diſſeiſors _ condition, and the 
condition be broken, yet the other Diſſeiſor (who was ex- 
pelled by the releaſe ) is not thereby admitted to become a 


Copartner again with his Fellow-diſſeiſor 232 
Where the breach of ſuch condition ſhall reduce the poſſeſſion to 
the Relefſor ibid. 
| Remainder. 
'@.. 5 Deviſe. | 
See 3 Reverſion. 


How Goods and Chattels may be deviſed in remainder 228, 
; | 229 
tr er ens 42 4 Rent. 


# 7 oe : 3 ES. IA " : 
Of Sp I FUSS EN So of Edt to L LE 2 OR ES 
o oy fs £2S Bus ED GO It OI IR, Rs OP SID SIE IS ro Boi i © OETY 
RE 5.9 4 * Led = Tf Sa ak , Mp» > P29 $44 f E 4A2 Ls P EA KR” * 4 
.- 


yo 


What Rents are ſeſſable by the. Laws of Sewers 140 
Where a Rent-charge granted by two Tenants in common, ſha 
L double - 211 
— Where 2 Rent will enable a man to be a C ommiſſioner of Sewers, 
and where not 242 

Repaity. 


$ F Level. | | 
ow Stat. 43 Eliz. cap. FY 


Where he who the Fury finds + bound to repair a Bank, 8c. 
. decayed by the Sea, muſt firſt repair-it, before he be ad- 
mitted to make his defence 109 

For what cauſes. one ſhall be tied to the repairing and keeping 
of Deferces againſt the Sea, and F uſ waters 114 to 122 

- Who 3s bound to repair a High-way © | IT5 

"oil for onery Vebebarve maintain or repair a Defence, 


xT6 
EZ the Feoffee or Donee, bis F” Bro Sherafive and Aſ- 
ky ſhall be bound to ripeir in perpetuity 117” 
ho ſhall be bound by a Covenant to repair a Sea-wall, &c. 
- and who may be compelled thereunto by the Commiſſioners, 
and who not _ 118,119 
With what repairs a County , Townſvip or Fendred may be 
charged k I23, 124 
Where bigh Grounds may be charged with repairs of Sea-wal's, 
* &c. and where not ; 136,-222, 225 
To what repairs the Lefor, z and fo what the Leſſee is ſuje& 
140 t0 144. 
To what repairs the Level is liable, and to what not 1 44 
to 148 
Covenant to repair, where [BM atd where not 146 
Who are bound to the repair of Ports and Havens 148, 149 


A Preſentment to repair, where weceſſary . "og 
on, 


% % 


The TABLE: 
How, and by whom Lands may be bound to perpetual repairs 


201, 202 
Who ought to repair the Floudgates f a Mill 261 


Repeal. 


het Laws and Decrees of the Commiſſioners of Sewers, may 
. be repealed, and what not | 288 


Replevin. 
See Stat, W. 2. Cap. 2. 


Where a Replevin upon a Diſtreſs taken by virtue of the Laws 
of Sewers can iſſue out of the King's Courts onely, and 

» where it may be granted by the Sheriff , and where not 
195 10-200 

where a ſecond Replevin did 'lie 195 
If a rent be' granted with Diſtreſs againſt gages and pledges, 
. .yet the Diſtreſs is repleviſable | 1-198, 260 
If a Diſtreſs be taken and ſold for a ſeſs of $ ewers, a Reple- 
vin lieth againſt the bu;er 199 

A Replevin from the Sheriff lieth for a Diſtreſs taken by a 


Lord on his Tenant, for n0t repairing a work of Sewers 


200. 
Goods taker upon 4 diſtringas ad reparandum. #por a Judg- 
ment or Decree, are #rreplevij able tbid, 


Refinery Reſidence. 


What Reſrancy that 3s, which is required 72 a Commiſſioner of 
Sewers, who is a Freeman 238, 239 


What Refh Fdence is required in a Parſon or Vicar 239 


Return. 
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The TABLE: 
Return. | 
AQion upon the Cafe. 


See< Sheriff, 
Stat. x3 Eliz. cap. 9. 


Return to « Mandamus, or vpox 4 Habeas Corpus, not tre 
wer/ſable 214, 215 
The Return of the Commiſſioners of Sewers denied to be amen- 
| 291 


ded, and why WET 
Reverſal 3 See Decree. 
 Reverfion. 


The Reverfion or Remainder wan depending npon an Eftate 
Tail, ns ble by the Laws of Sewers aa 
But otherwiſe it is of a Reverſion or Remainder depending upon 
| an Eſtate for life or years I41, 142, 143, 150 
Dry Reverſions or Remainders depending npon Eftates for 
lives, will 'not enable a man to be a Commiſtoner of Sewers 
24k 

Revocation. 


Where 4 power of Revocation may be transferred to another 
Perſon, and where not 35 
River. 
” Commiſſioners. 
See 4 H. 7. cap. 15. 
k May 'r9 H. 7. cap. 18. 
The increaſement of a River, to whom it fball belong 5x 
Rivers twofold, and to whone they and the Soil belong, and 


who ſhall have the Piſcary 77, 78,115 
What Rivers are within the Statutes of Sewers, and in what 


caſes the Commiſſioners may deal therein 79, 84 to 87, 270 
AFs 


The TABLE 
Hits of Pertiament for bringing of the New-river to NE 


_——A new River maybe made bythe Commiſſioners of Sewers 96, * *—»+ 1 


97), I = 
——Sir Edward Cokes's opinion to the contrary 
Sach a River may be made by them, without the Writ Ad $a: 


- damnum | 97 
Grown Statutes to make Rivers navigable 270 
S. 

Sale. | * 
Soo Decree. 


Stat. 23 H. 8. cap. 5. 


Here and in what caſes Goods diftrained upon the 
WW Laws of Sewers or for other cauſe, may be ſold and 


where not 189 to193 

Where in 4 Recovery of Debt or damages, the Goods of the 
Debtor cannot be ſold 190 
———Goods diſtrained cannot be. fold by the Laws of Sewers with- 
ont a ſpecial Warrant I92 

The Goods of a ſtranger cannot be ſold by the Laws of Sewers 

T 

For what caufes Lands may be fold by the Comm mers of 
Sewers, and where not 204, 205 

Where on acharge originally laid or a Townſhip, Hundred, &c. 

Lands may be ſold, and where not 205 
——No Sale of Lands can be made, but where there is a Perſor 
certainly aſſeſſed by name 205 

What Lands may be ſold by the Commiyſt zoners of Sewers, and 

— what nt 205 to 212, 288 
No Lands can be ſold away, but fuch as were charged with the 

me Seſs 206 
A Coptholder's Land cannot be ſold, nor the Freehold of ſuch 

Lend but Rents of Aſſize may 134, 206 

X x 2 [ntailed 


LIJMI 


"The: TABLE” 


Intailed Lands maj be fold by the C ommiſſioners of od 
200, 20 
I The Lond? of a Prehend; Parſon,” Vicar, 'Dean,” Biſhop, 8c, 
. cannot:be:ſold by the Commiſſioners of Sewers 209 
But the Lands of a Corporation, Feme Covert, Infant, non 
Campos Mentis, &c. may 209, 210 
__Nither Fihe whole, nor moiety of the Lands of two Tenants 
© im common can 'be ſold, for the refuſal of one of them fo 
22 his moiety of the Ale ment 212 


x Sea. 


- Laws. 
4 LBS. Cap.-3. 
ee 13 R. 2. cap. 5. 
Stat. 31 H, 6. cap. 4. 
28 BH. 8. cap. 15. 


FR 


The Sea nnithin the Realm of England 39, 40, 
The King's #ntereſt and gs in m_ __ the & = k 2 
I, 44, 45, 115 
Grounds left by or gained ont of the Sea Ribas to the King, 
ard a fubjelt cannot have them beyond the Low-water Mark 
by Cuſtome or Preſcription 42, 47 to-53 
S object; may have by Cuftome or Preſcription Perſonal Profits 
. or the Sea 48, 49 
The Soil whereon the Sea flows and reflows, may be parcel 4 
the Manor of a Subje® 
bt Grounds ſhall be ſaid to be left by, or gained ont of F-& 
ea : 
They ſhall be taken to be of the County and Parifh wha Fo 
ad join I 
Where the Sea operfloms Land for ſeveral years, and then ba 
back, who ſhall have the Soil $452 
The Kine grants Grounts before the Sed rehinquiſhie them; 


Q 1re, if good? 53 
Diverſity between Grounds left by the Sea, ind Grounds ang ro 


from ? be Sea 
began I 
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The! TABLE. 

. Sea-banks 3. See: Banks. 
Sea-walls; .See Walls. 

Second Deliverancez See W. 3, cap. 2. | 

| Services. EE | ; : 

Will not enable a max to be a Commiſſioner of Sewers 9242 F 


Sewers. XY 


23 H. 8. cap.'s. 
| 25 H. 8. cap. Io. 
See Stat. <4 3 & 4 E. 6: cap. 8. 

13 Eliz. cap. g. 

3 Jac. cap. 14. 
The Antiquity of the Laws of Sewers 23, 24, 25, 165 
The Court of Sewers a member of the Ancient Court of Oyer | 

and Terminer £: | 166 , 


A Bill of Reverſal lieth in the Conrt of Sewers 217 : 
The juriſdiFion of the Court of Sewers 217 10-220 


For the reſt relating to Sewers, See under their proper Heads. 
Sheppey ; See Iflands. | 

Sheriff. | ; 

See Stat. 23 H. 8. cap. 5. 


_— Where a Sheriff may be fined 75 . 
_ Where the Sheriff may grant a Replevin, and where not 195 


| to 200) 
" No Averment to. be taken againſt a Sheriff 's return 215 


| Shore. | 
Who hath-the property, and who the uſe thereof 54, 53, 115 
01 Sicily 3 


&. 


Spiritual Perſons. 


_ C Ecclefiaſtical Perſons. 
Ve Þ Mag, 'Char, cap. 14. 
Springs 5 See Stat. 23 B.8. Cap. 5. 
Spurnhead ; See Iflands. 
Statutes See Defeaſance. 


Statutes. 


The Commiſſioners of Sewers power #0 make Statutes 4, 5,7 

Where the fudges have exponnded a Statnte by the Title 26 

The Statute Laws are in force on the Seas 40, 42 

A general Statute unſtinted and unbounded, ſhall extend to 

__ Wales . 46 

Expoſitors of Statutes are not tied to Titles and Preambles 59 

| | | 60 

—— The difference betwzen @ Statute repealed, and a Statute ex- 
pired Rt 

——Catutes ſhall be expounded according to the meaning, 

wot the letter 96 

What Statutes extend to Copiholds, and what not 133, 134 

low: promiſenons wards in a Statute ſhall be marſhalled and 

expounded | I70 

What Statutes extend to intailed Lands, and what not 207 

© | | 208 

Penal Statmte, See Indiment, Stat. 31 Eliz. cap. 5. 


A penal 


g fe 
Several Statutes for abating private Weres © 261 2 Fx. 


Magna Charta. 
Cap. 9. Liberties. 


The Liberties and free Cuſtoms of Ports confirmed 58 


Cap. 14. Amerciaments, 


An Amerciament muſt be impoſed by preſentment of good and 
lawfull men upon their Oaths Io9, I10, 177, 179 

A ſpiritual perſon ſhall not be amerced according to bis ſpiri- 
tual living | 


12 
The Writ of Moderata miſericordia grow-ded por this SS 


77 

An Amerciament ought to be according to the offence ibid. 

What is meant there by Freeman 234 
Cap. 15. Banks and Bridges. 

The firſt Statute of Sewers, and Bridges Hopes 5, 85 

Facere there, is to be conſtrued Reparare, or Manutenere 

| 86: 

Whether it be repealed, or extends onely to Bridges ereFed be- 

ore ig9f]* .- Did. 

Implies that a. Townſhip may be bound.to repair Bridges. 1223, 

| 124. 


Cap. 16. Banks. 

Makes mmch againſt ereFing of new Banks, if it be in force- 
ASL | | 55:98) 

Cap. 23. Weres. | 

What Weres were to be put down by this Statute 255, 5 jo | 


—_ $32 tr The”T XBLT. 
BB | The ts of this Statute is chip by y the ſucceeding 


; e Statutes about Weres '2 258, 2 60 
: i, © wohelg . Cap. 29. "\foprioment, Ke. NAY 
What Tajeiſhons is againſt this Statute 168 


Anno 4 E. 1. Extenta Maneri. 


\ 


np The office of a Surveyor deſcribed 106 


Anno 11 E. 1. Aon mel. 


= Copiholds cannot be extended upon this Statute I34 

p Intailed Lands mot extendable by this Statute 298 

E | Anno 12 E. x, 'Stattita Walliz. + 1s) £ 
Wales made parcel of England thereby _u 46 


W.2. Anno 13 E. 1. 
Cap. 1. De donis conditionalibus. _ 


4 = Bxtends not to gifts made before the Statute ©, 75 
E What things are intailable within this Statute, and what not 
157,158 

A Sefrd cannot inherit by force of this Statute 161 4 62, 
7, - L062 
The general words of the'Stat. af x6 R. 2. cap.'s. of Pre- 
- munire do not repeal this Statute | 207, 208 


Cap. 2. Replevin._ 


/ By this Statnte the ſecond deliverance is to be awarded out 
| of the Rolls of the Court whence the Retorno habendo came 
I95 

Cap. 1B. Elegir i Weg Þ 


Cepibold: cannot be put in execution upon this Statnte 1 34 
Iztailed Lands not extendable by this Statute 208 


Cap. 35: 
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Cap. 35. Wards; See Abjuration. 
Anno 13 E. i. De Mercatoribus. 


Copiholds cannot be extended upon this Statute 134 
Imtailed Lands not extendable by this Statute 208 


Anno 13 £E. 1. Of Wincheſter. 


A Townſhip ſhall be amerced for the eſcape of a Robber 124. 
No remedy for 300 years, for hin whoſe goods were taken in 
execution upon this Statute, to have contribution 125 


Anno 31E. 1. Cap. 7. Butchers 3 See Abjuration. 
Anno 17. E. 2. Cap. r1. Prerogativa Regis. 


The King's Prerogative upon the Seas 40 
| Anno 18 E. 3. Cap. 3. Sea. 
The Sea ſhall be open to all ſtrangers 40 


Anno 25 E. 3. Cap. 4, Weres. 
See Weres. 
Anno 27 E. 3. Cap. r. Przmunire. 


A Przmunire brought upon this Statute againſt a Commiſſioner 


of Sewers 173 
Anno 34 E. 3. Cap. r. Juſtices of Peace, 
Fines ſet by Fuſtices of Peace ſhall be reaſonable 176 


Anno 45 E. 3. Cap. 2. Weres. 
See Weres. 
Anno 13 R. 2. Cap. 5. Admiralty. 


Doth not imply that the Seas are not within the Realm 42 
Yy Anno 
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Anito- 16 Re, 2.:Cap:.s::Premunire, 
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Intailed Lands wat forfeitble by thir Statue, ', 207,208 
i Anno 1H. 4. Cap. 12. Weres. 
Brovides for the' paſſage of Ships and Boats in great Reoge 
Groves a Traverſe v6 tht Plrty chow. * 65, 216, _= 
What Difehlts md: Drenojances im Waters und great Rovers 
fail be corrt@ed or puiled down : 257, 258 
Fho ſhall pull. down or amend them © 257 
he plea ON thee who make default, or reley Y, inbaunce or 
ſtrates: Hows a$9; 267 


5a fo: fuch Feres and tdilienes onely, of Were erec- 
ted bef, fore the reigh «fs as E. 1. ne which have beer in- 
\ haunced and exalte 260 


Anno 4-4. Cap; t1. Weres. 
Two things there mentioned, whidh none of the former Sta- 
tutes took order for 25 8 
Cap. 20. Ships. 


Puts a difference between a Port and aC reek 57 
The reaſon why it appoints merchandizes to be charged and 


——_ at great Ports ibid.. 

. =. _ -Atino 6H. 6. Cap. 5. Sewers. 
Se Commithon Mins 

Tha Statute (though Lincolnſhire —_ .be WY extended 

ro all England — 2 ed 
Calceys mentioned therein - 7 | 
The Commiſſioners of Sewers parſe power be this Statute to as 
 wew Defences 95 
Though expired; yet worthy invitation. ibid. 


hank 


ov wells "UE Ls 2 EE ng y 
E- * VB. = "Es: 8 I I 0 Ry . : 
x eo Satan > To y- HS # I TOR ay Fee 
” jag ESR, af CR... 45 TE wy 4 7, 0, Four BEI 
» F Vas © I np Int £0. 1 AIRS EET xn Ba » 
/ 
EPS 4 DOWN. ea Ms 
b « 2.30 1.2 FS» 
4 4 %» Fi . 


Lge, Sa = 2 ky I'S -X 45 _- % o 3 
i : Y w . 
© Re a ; 
A = 
Z q 
4 
% : 
ps F; 
# > 
4 - 
/ 


Aus 18 H, 6 Cap; fr, EY Ga 


A Juſtice of Peace not having Lavds- Juſficient \ foglt be pr 
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Anno 31 H.6. Cap. + Aliens, 


The King s.SubjeFs ſhall not - dale apon vhe Tea Ik Syr ares 
ger in amity with this Realm Ne 240. 


Anno 12 E. 4. Cap. 7. Weres. 


Confirms all former Statxtes ; nr Lets ' Warren and 
Aznoances. '258 
The Penalty for not amending or breaking down; or for continu- 
ing Weres, 8c. levied, inhaunced, &&c. contraryto the Sta- 


tute of 1, H, 4. Cap. 12. 259, 267 
Extends to Rivers and. Streams not navigable, witch the _ 
wer Statutes did mot \ © A 


Leſſee for gears is within this Statute, ad _ lawfully | 
abate any ſuch nuſance, ang be mt Gate for the continuance 
of it 259, 260 


Anno 1 R.3. Cap. t Uſe ono 
The promiſcuow words thereof, how to be confirnd 170 


Anno 4 H. 7.” Cap. 15. Thames. | 
— Thames termed a River © 3 


| | Cap. 24 Fines. . BY 's Soba yl 
4 Corporation bound by a Fine and monclaims by fore yah 


Infants Idiots, and Women Covert had brew bound £ the 


t —_, had they wot been excepted «(24381 "210 
be Anno 19H. 7. Cap. 18. Severn. SN Els 
——— Sever termed 2 River. ' | | 7 
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Anno 6 H. 8. Cap. 10. Sewers 
A Commiſſion of Sewers direFed to any Perſon not qualified, 


was void by this Statute 254 
Expired, and not revived by 23 H.8. cap. 5. tbid. 


Anno 21H.8. Cap. 15. Recoveries. 


Tenet for years, though there were neither Fine nor Income, 
away falſify a Common Recovery 59 


Anno 22 H. 8. Cap. 5. Bridges. 


Seems to oppoſe Magna Charta Cap. 15. 86 
What Bridges are mn this Statute, and what not 86, ls 


Extends to the gating and amending of Bridges, but not h 
the making of new 89 
authority to Juſtices of Peace to cherge a County, Hun- 
ered or Town with the repair of Bridges 124 


Anno 23 H.8. cap. 5. Sewers. 
See Commiſſion, Commiſſioners. 


The reaſons of making this Statute © 

Cnnmiſſons of Sewers ſhall be direFed in all parts within the 
I, 2: 

The form of the Commiſſion of Sewers 210 6 

The Canſes of awarding po Commiſſon 2 

by whoſe default the Annoyances come 3 

Ae, the Perſons to be contributory to the Charge ibid. 


rming the Annoyances and' Impediments 3, 4 
" Deputing of officers, and auditing their accompts 4 
Diſtraining. for arrearages of the money aſſeſſed 4 


 Pawiſbing b by Fines, Amerciaments, Diſtreſs, 8c. 4:5 


Wp- of Raloans, Workmen, Carriages, Wood, Timber, 
other neceſſarie 


Making of Laws, Statutes, Ordinances and. Decrees 4, .7 . 
Power t0 hear and determine 
PEP. 
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Awarding of Writs and other Proceſs to Officers ibid- 

Power to ſurvey ibid. 

Sheriffs to return Juries 6 

AP Officers ſhall be attendant upon the Commiſſioners of _—_ 

ibid. 

The Oath to be taken by the Commiſſioners of Sewers, and be- 
e whons 6 


»7 

Confirms all former Statutes of Sewers, and authorizes the 
ommiſſioners to doe according to the tenor and effe® of 
the ſaid Statutes 7,95 
The Commiſſuners of Sewers may decree Lands, &c. from 
the Owner, who doth not pay his aſſeſment 7,8 
beir Decree ſhall bind the King's,and all other mens Lands 3 
The penalty on the Commiſſioner who ſits, being unſworn, or. 
unqualified © 8,9,233, 234, 246 
Commiſſioners of Sewers, how to be qualified $0 
How the Defendant may juſtify, by force of this AG 9, 10, 
| 221, 222. 

Treble damages to be recovered, by him that is ſued 0 
Wages for the Commiſſoners and Officers of Sewers ibid, 
Iz what manner Commiſſions of Sewers for the Dutchy of Lan- 
caſter, Wales, and Counties Palatine ſhall be awarded,. 


and who ſhall name the Commiſſioners IO40 13 
The Fees tobe paid for the Commiſſions of Sewers Ik 


A Commiſſion of Sewers by virtue of this AF ſhall endure three 
years- 11, See the Statute 3 & 4 E. 6: cap. 8. and 13 Eliz. 
Cap. 9. 

Superſedeas of 2 Commiſſuon of Sewers tbid.. 

How long the Laws, Decrees, Ordinances, 8c. of the Comp 
miſſioners of Sewers ſhall be in force 12, 286, See:the Sta-- 
tute 13:Eliz: cap: 9. | | 

The King's Royal Afent, where neceſſary- and whither to be- 
certified. 12, 213, 286. See the Statute-13 Eliz.. cap«.g. 

What Fees ſhall be paid for ſuch Certificate I2. 

Meade perpetuel by the Statute 3 & 4 E. 6. cap. 8 13,23: 

The cawſes wherefore the Anthour made: choice. to reade. upon 
this Statute. | 22, 23: 
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This: weceſſary uſe of this La | 
- The diviſion thereof into o ſeveral pr parton, -28, 29,63; 67 
Extewds wot: to reform adtalanmfencs ariſing from. the 
| .  ,. Sand, driven by —_ Sea to Land 47,269, 270 
— Private Banks and Walls are not within this Statute 76 
What Rivers are within this Statute, and in what caſes the 
*\\C onemrifſioner 5. may. deal therein'' | +79, 04, t0 87, 270 
_ What Semers,” Gutters, Ditches,. Pools, Ponds, Streams, 
Springs, Waters, Bridges, Calceys and our are within 
this Statute, axd. what not ; and how the Commiſſoners 
- may deal therein - 80 #091, 270 
Seerns't0. oppoſe Mag. Char. cap: 15.' of Bridges :. © 86 
New-invented Mills or other Engines, though not to beereGFed 
by the power of this Law, zet when once ereFed and found 
beneficial, may be continued and maintained by the Antho. 
-rity thereof 91 
New Walls, Banks, and other Defences, and new Rivers, 
Streams, Cuts, Drains and Coots pa be made by force of 
' this Statute 94 to 104 
Some Opinions to the contrary 93, 94, 104. 
What Poſſeſſions or Revennes of: the Clergy may be charged by 
' this Law 131,732 
Al pr vr? air? vceedings _ the Comnil ſu on of Sewers ought to be in 
1.66 
How: 4 words in the Stanute (That ye compel them by Di- 
- fireſs, Fines, Amerciaments, and by other puniſhments , 
 WaJs or means ) are tobe conſtrued. | I69,170 
By what \words 71 this Statwite the: Commiſſioners of Sewers 
-\. Bave' power to-ſeÞ the Gords.of the Offtnder 190, T9I 
To > pang ; Replevins and out of what Courts the words ( 4- 
-\ vowry,\\Copnizance,\ 8c.) extend $94,195, 197 #0 200 
The foſ and { peciew whichgiver Jals of Lands #2 oſts £4 
Jewers TOTO VEN OLELIGOTN 
The Proſecutor wporrthit Statifte: rawdbr fre by Bil vat 
Ns what' time, -where, and how he tack 247, ine | 
R +- 249 
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The ſeveral forts of Lapediavents and Annoyances mentioned 
in this Statute © 255 
The Statutes. and. Ns ancle before this Statite, and © 
confirmed thereby, are imtended of As of Parliament, and 
. . 2:0t of Laws or Ordinances evade ' the 6 Rſs of 
+ Sewers. . v7 285 
L Anno 25 H. 8. "Cul Io. Sewerts IP SHA 


The Statute 23 H: 8.-cap. 5. of Sewers to extend to the Town 


and Marches of Callis I4 
No Commiſſioner bound to travel out i the Counyy where he 
dwells -- + A 14 


The forfeiture of a Gommiſſioni oner refuſs of ng to 6s ws I4,15 
Anno 26 H. 8. Cap. 3. Firſt- fruits and Tenths. 


Tenths formerly payable to the TR row rybl to the King 
= 130 
Cap. 13. Treaſon. 


G3ves the forfeiture of ntailed Lands, Zt cafes of Treg 
- 208: 


_ Anno 27 H: 'V. Cap. 10. Utes, 
If « fone be levied of Lands, 46 the intent that J.1 $. bowls re- 


- ceive a yearly rext thereout, J. S.' may diſtrain, though no 
mention thereof in the Conveyance, _ at the Statute gh 
weth a diftreſs .* - 2 48: 7 ogg 


Cap. 26. Wales. © 


The Laws of England = not totally in force in Wales till this 
Statute | 46. 
Anno 23H. 8. \Cap. 15 Triaks | 


* Trials of Offences one pox the $a: *o © 40 
Puts a difference between the Sea, a Haven, and a Crock 57” 
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TORE bs Anno 32 H.8. cap. r. wills. . 

\Exterd} not to deviſes of Lands before the Statute © 59 

The having Lands mentioned therein, # intended of a ha- 

© wing t0 diſpoſe, and not of a having to retain onely 243 

A Diſecſe cannot during the Diſſeiſn deviſe his Lands by 

#his- Statute - * + - Ke | 246 
Cap. 45. Firſt-fruits and Tenths. 

See Courts. 


Anno. 33 H. 8. cap. 22.- Wards and Liveries. 


x "See Courts. 
Cap. 39. Accomptants. 


Binds the Lands of Heirs in tail 208 


Anno 3 8&4 E. 6. cap. 8. Sewers. 


' The Statute of 23 H. 8. cap. 5. made perpetual I5, 23 
A ry 4 tray be taken on the King's Lands for a Tax aſſeſ- 
ed by the Commiſſioners of Sewers. [ 15,16 
No other Fees ſhall be paid for Commiſſions, &c. of Sewers 
ander the Dutchy Seal, than ſuch as are appointed by the 
\ Statute of 23 H. 8.' cap. 5. #0 be paid in Chancery 16 : 
—_ xoners of Sewers to endure froe years 16. See Statute 
. . 23H. 8. cap. 5. and 13Eliz. cap. 9. 
Superſedeas of 4 Commi(ſſio: of Sewers 16 
This Statute and that of 13 Eliz. cap. 9. reconciled 142,143 


Anno 1 Mar. cap. 11. Sewers. 
Provides for reforming the hurt which may ariſe by reaſon of 
the Sand in the Connty of Glamorgan =—_ ont of the Sea, © I 
which the Statute of 23 H: 8. cap: 5. did not extend unto * 
Ek 46, 47,269,270, 
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Annis 2 & 3 Ph, & Mar, cap. 8. High-ways. 
What Eccleſiaſtical Perſons are chargeable by this Statute 
| o ». 131 
Anno- I Eliz. cap. r. Supremacy. 


Arn Alien could not have been a Commiſſioner in Cauſes Eccle- 
ſuſtical tl : _ 
Cap. 19; Leaſes. 
See Eccleſiaſtical Perſons. 
Anno 5 Eliz, cap. 5. Navy. 
A new Fiſh-day appointed by this Statute 26 
Anno 13 Eliz, cap, 8. Uſury. 


In what manner Juſtices of Oyer and Terminer may hear 
and determine Uſury | 217 
An Aion of Debt lieth not thereupon before them ibid. 


Cap. 9. Sewers. 


8 {on 
V7 Stat. 3&4 E. 6, cap.'8. 


Commiſſions of Sewers to indure ten years 17,286. See Stat. 
23 H.8. cap.5. and 3&4 FE. 6. cap. 8. 
Superſedeas of a Commiſion of Sewers 17 
The Laws, Decrees, Ordinazces, &c. of the Commiſſioners 
of Sewers ſhall be in force without ' any Certificate thereof 
znto Chancery , or the Royal Aſſent had 17. See Stat. 
23H. 8. cap. 5. | | 
How long they ſhall be in force 17,18. See Stat. 23H. 8. 
cap. 5. | 
1z what caſe the Fuſtices of Peace may execute them, and how 
lon TY | 18 
No -- of any Lands within the Precind 4 the Commiſ- 
, ſion, who hath not forty pounds per annum Freehold, 2 
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have his voice in making any Ordinances of Sewers, COM 
| cerning the-Lands he hath in farm I9, 20, 244, 245 
AI A&s done by ſuch a diſabled Perſon fhall be void 19, 244, 


| 254 
The Commiſſuners need not make certificate or return of their 


. Commiſſion, or any of their Ordinances, Laws or doings 


ED 19 

The Clerk of Sewers ſhall yearly eftreat the Iſſues, Fines, Pe- 

walties, Forfeitures and Amerciaments, and yearly deliver 

them into the Exchequer, under pain of five pounds 20 
Cap. 10. Leaſes. 


's 


See Ecdielialtical- Perſons, 
Anno 14 Eliz. cap. 11. Leaſes. 
See Eccleſiaſtical Perſons. 


Anno -18 Eliz. cap. 5. Informers. 


No Proſecutor Qui tam, 8c. car ſue by Bill upon any Statute 


precedent to this 247 


Anno 27 Eliz. cap. 13, Robbery. 
Gives contribution to him whoſe Goods are taken in execution 
pon the Statute of Winton I25 


Cap. 22. Chicheſter Haven. | 

Power given to cut a new Chanel in any man's Ground, and 

to-componnd with the Owners thereof 104 
Anno 31 Eliz. cap.'s. Informers, 


Within what time the King or Informer muſt ſue upon a pe- 
nal Statute ; 248 


Anno 43 Eliz. cap. 2; Poor. 
Makes the Parſon and Vicar chargeable to the Poor F30 


Cap. 4» 


The TABLE 


Cap. 4. Charitable uſes; 


— Goods, &c. as well as Lands, $5c. are chargeable to the re- 
pairs of Sea-banks, &c. by force of this Statute 120 
TheCommiſſioners of Sewers may compel} the performance ibid. 


- Anno I Jac. I. cap. 7. Rogues. 
Why Wales was nemed therein th 46:47 
Cap. 9g. Alehouſes. | 


IWhy Wales was named therein 


The forfeitures of Dn uy be levied by YN jp 
their Goods + | 189 


Anno 3 Js T. _ 14. Sewers. 


Provides for the Walls, Ditches \ Banks, Gutters, Sewers, 
Goats, Canſeyr, Bridges, Streams and Waterconrſes with- 


in two miles of London | 87,83 
Cap. 18. 'New River. 
For bringing the New River to London 85 
Satisfaton to be given to the Owners of the Grounds, tro! 
which the New River fſhoald be made WM” "F004 
' Anno 4 Jac. 1, cap. 12, New River. 
For bringing the New River to London. 35 


Aono 7 Jac, I; rap. LO 
In great repairs ad new building, the Leſſor and Leſſee mw | 
both be at the charge - | 
Goes expreſs power #0 uy the goa ai iftrainet My 189 
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© Nrock. 
© Goods. / 
See Leaſe, 
Strangers | 


_ The. ſeveral puniſhments which: the: Roman "OW did inflitt 
©. apon Strangers -" 99 


Streams. 


Commilioners. 

; 'Statutes, * Ps 
| 23 H. 8. cap. 5. 
Stat $2 Jac. cap. I4. 


New Streams may be made by the Commiſſioners of Sewers 
93, 94+ 96, 97, 103, 104. 
Suit; See Informers. 
Sunday. 
See Commiſſioners. 


Where judicial ads pxopter necelitatem are, good 07 that 
day | 166: 


Superſedeas: 


23 H. 8. cap. 5. 
| See-Stat.J 3 & 4'E; 6: _ 8. 
YE has, 41,4. 2 C18 Elie cope 9. 


—— & pnferte Canrt cannot ſuperſede a Arie 195 


Surrender. 
4 farrendes of a.Copibold.may be given and taken by Attor- 


w7es 35 


Survey,, 
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Survey, Surveyor. 


: 5., 5 Commiſſioners, 
**2 Stat. 23 H. 8; cap. 5. 
The office, eſteem and' thor of a Surveyor 106. ///. 
Several ſorts of Surveyors. ibid, 
Szrveyor of Sewers ibid. See Preſentment, 
Survivorſhip, 
Where an ation by two Tenants in common ſhall Survive 210 
2117 
Synodals. 
Not chargeable by the Laws of Sewers 138 
Te 
Fail.. 
(Eſtate. 
Sees Frank-marriage. 
Stat., W. 2. eap. I. 
that things are intailable, and what not 157, 158" 
In what caſes the Heir in tail ſhall be bound by the AG of & 
Anceſtor, and where. not... 207,.208 


A:Recovery againſt Tenant in-tail with voucher, a lineal war- 
ranty with Aſſets, or a collateral warranty without A/- 
ſets binds the Heir in tail by.the Common: law. 

Where intailed Lands are extendible or forfeitable, and where 


not 207,208. 
Intailed Lands may be fold by the Call one?s of Sewers 
208, 209 
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Boa Ut. 8. Cap. 5. 
TELE cap. 8. 


: Who, and what Lads, Hereditaments, &c. may be taxed by 
3 * the Commiſſioners of Sewers, and who, and what not 115 
- " #0151 

\ 4 whole Townſbip or Hundred may be taxed by the Laws of 
Sewers 122 t0 129 


What taxations may be laid wpon Townſhips or Elundreds 
123, 124. 


Tex «mar a} Aﬀfiers upon the Commiſion of S _ 
ers, ill ..; x7 
How @ particular Tax by the Laws of Sewers ought to be laid, 
whether upon the Acres, or Perſons 27,1 28 
A Copibolder or Tenant ſhall be taxed for the Land, and the 
Lord for the Rent - 135 


Tonants'2 See +7 - A AH 


Tenants in m 
. = marriage. 
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Jointenants. 
Rent. 


| Vemants 1 in common may be afſe Uſed Jointly, bat if owe refeſerh 
to pay his ny, Jet. his marty of the Lad cannot v:20t be fold, 
{earn "210,211,212 
Where for a treſpaſs done wpon the Lands of two Tenants in 

. Common, one onely. ſha have the ation, and where both 


JF Join, and #he aFion ſhall ſurvive 210, #I1 

WO IL Tenths. | | 
7o inhow parable 130 
The 
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The Biſhop's Certificate of a Parſon's refuſal to pay bis Tenths, 


not traverſable | 215 

Tenure. 
Where Tenure ſhall tie one to repair 117 

Townſhip. «ih 
See Takak,” 

» Where a Townſhip may be taxed or amerced 122, t0 129 
Trade. | 
A Trade will not enable a man to be a Commiſſioner of Sewers 
Traverſe. me 

See 4 org 2 
What Preſentments are traverſable, and what not 11 I, 213: 
Where the cauſe of a Fine is traverſable, and. a now 
Returns not traverſable __ 
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put _ by the Statutes of 2 $-E. 3. cap. 4 and 45 E. 3. 

cap Bs OR Aw, ibid.. 
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